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trial as a basise. In this respect I shall only remind you of the view-
points in the THMT Judgment, already mcentioncd by me, and bejénd that
with regard to the judsment in the TFlick eccse T shall recall the fact
that the American fribunal in thot case recognized the political and
geconomic dictatorship preveiling in the Third Relch and consequently

A,
o

tos The trial could be conducted easiers more speedily and affording

more of a general view of the wholes In order to facilitate the trial,

o

in spite of the adverse attitude of the prosecution, Inintend %o
praceed from the foundation laid by The INT judgment and the judgment

in the Flick trial in dmportent questions concerning international

- and penal law dn the completc conviction that the tribunal will rocoge—

nize the foundation laid by both these judgments since both trial
have becen conducted with the utmost care and accuracys

Tf the trial against ¥rupp and T.G. does not afford a general
vicw of the whole and if the waterial prcscnted has assumed boundless
proporiuions it is largely duc To the cht that charges of planning and
preparations for aggressive war have been raised in the Flick trial bub %
have not been incorporated as a special Count in the Indictmonts, The
prosecution in‘boﬁh.theso trials has submitted immense material in §
order to prove by circumstantial evidence what it cannot prove directlys
The defense, in presenting its evidencey shall. deal with this compfem
hensive material and is compelled to deal with it because the pro-
secution sees incriminating cvidence in it in spite of the IMT judgment
to the contrarys for example in re-~armamentiin the introduction of the

Mefo-bills of °xchanvo ~- & point, which has already been settled by

Schachtls vindication — and in the soeeilldd violations against the

[l

Y

Treaty of Versal 1 s and alsc the further material with regard to the

n

promotion of exports an

e

| the organization of salcs agencics, which the
prosecution also desires to regard as evidence in the preparation for

agrressive warfane,
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.

Today, however, T would like to 2 void details =~ no mattor how

3
enticing it.might scem for example, to troat, in an ironic manner,

the promotion of exports as preparation for aggressive warfare -~ and
Limit myself to the fundamentel questions It is -~ I beg to be excused
for speaking plainly —~~ a bizarre ideay that German industry and
especially Krupp supposedly supported Hitler in his aggressive plans

and prepared for aggressive warfare. This idea can only origincte with

~a prosecuting body that is accustomed to the personal freedom of a

democrary in America and forgets that the Natlomal Socialist State was
tihe most oxtrome form of dictatorshipy a fact, which must repeatedly be
pointed out and which perhaps can only be understood in all its impli-
cations by somcone who has lived through the Third Reich and who con~
tinwdl¥y observed the development into cbsolute dictatorships The Prose—
sccution belicves that Hitlor came into power with the aid of the heavy
industry and takes this as the basis for its further argumcnts. It is
just this basis, however, which is incorrect and frequent repctition
docs nqt make it more true. In reality Hitler, from the beginning to the
end Hitlorwss prejudiced against the Industrial and economic leaders ard
intellootuals in particulore This antagonistic attitude is repcatedly
shown by Hitler himsclf and by all of his followerse Thus, for exampley
Hitler stated the following on 10 November 1933 on the occasion of a
spcech in BerlineSiemensstadbs

IzInq_uo’be NOW g

"4 was not the intellectuals who have given me the courage

to begin this glgantic work, but T have gained this courage

only because T knew the German worker and the German farmer.

T knew that these two would one day be the ones to uphold

the new Reiche"

And in 1940 Hitler saids

-

"Tha timc hes come e create an gxample and to pul a German
industrialist against the wall, anda prominent one at thate!
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Tha prosccutionts idea appears even more bizarre, if one con-
siders tine position of my ¢lisnt, Herr Iborhardt., He was a business man
and director of a depertment and became a depubty member of the directo~
rate only well along in the war abt a time when aggressive warfare had
long been initiated and CermonyWes cntircly on the defenéive sidce

v

Here too, it can be scen that the prosccution has ignored the Il

Judgments According to the TilT-judgment only those can be found guilty

undor bthe count of aggressive war who at the time when aggressive

OO

-

wars were prepared held a leading position in the state and, moreover,
had a positive knowledge of Hitler'!s aggressive plans, The TiT-judgment
has assumed such positive knowledge wiﬁh respect to Hitlerls plans only
if the defendant ih question had a direct close relationship to. Hitler
and particularly knew of Hitler!s declarations contained in the so-
called key-documents i.ce in the four sccret speeches before the high
commanders of the Wehrmacht, of S Novenbor 1937, 23 Mayys 22 August

and 23 November 1939, The Prosccution has not adduced proof for this,
has not even made an abbompt at proving its Never can a parson, who
ncithef knew Hitler's aggressive plans nor was in a position to know
them on account of his positions be held criminally responsible on the
count of planning or preparing an qggressiva war. The most significant
example in the Iil-judgment is porhaps the former Reichsbank President
and Reich Winister of Wconomics, Schacht, who was acquitted by the
Tnternational Tribunal, because he did not take part in the meetings

referred %0 and thorefore could not know Hitlerls plans.
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to note that the Control Council Lew builds up its criteria of crime on
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7. I now come to the gonduct of the Krupp_ firm in_the occupied

Lerritories, i. e. those acts which the prosecution summarises under
the term "Spolietion',
I should like to remerk thet on the basis of an agreement between

the verious defense counsels I have teken it upon myself to deal with

the rudiments of lew and international law on the subject of "Spolia-

tion of evidence snd later on in the closing brief.

The term spolistion is not defined in the Control Council Lew No,
10, It is merely listed as an example in /rticle 2, para. 1b under the
heading: "htrocities or offences ageinst grgpgngy*constituting viola~

tions of the laws or customs of war®,-

8., Thus spoliation from the point of view of internationel law in-
volves Stete or private proverty, particulerly however, private property.
flone the fact that the Control Council Law ngs_pgﬁ_cgnipinmamdgf;ni~
Ltion, shows a certein legel ungertainty, which, as I will show, is not
reduced, but increased, by its reference to the "laws or customs of
werl, {

In_thié connection it is interssting to nqte thet the basis of the
Control Council Law is formed essentially by 3 fundementel concepbhs,
i.e4 "pezce, progerty and humenity!, which belong to the most importent

ethical ~nd social srobiems of humenitiy.  Furthermore it is interestin
. y !

these 3 fundementel conceptions, which rightfully should be protected,
and accordingly bring forth the 3 most lmportent points of the indict~

ment i.est Count T of the Indiectmentt The crime of en aggressive war,

Count IT of the Indictment: Spoliation,
Count IIT of the Indictment: Cfimes ageinst Humanity,
Despite the Kellogg-Briend Pact, despite the Hague rules for Land
Warfore and despite the Geneva dbnvention concerning the treatment of
prisoners of war po_codified penal lews for these_offences existed up to

this time which would have been valid throughout the world De lege
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Qerénda, it is therefore surely a commendable act, if an attempt is made
Lo creste an internstional penal code which will be generally ap?iicable,
rn¢ this peth has been entered upon by the London Stetute and the Con~
trol Council, However, it eppears hazardous that this attempt was not
subsequently mede for the gnbire world, but is gg;y effective against
the gitizens of the defeated countriess It is questioneble to create
laws which are only directed ageinst citizens of eertain States; it is
and uncomfortable reminded of a similar period, when the National So~
ciazlist Stete created laws which were directed only against members of
certaln redes,
9¢ The Charter of the United Nations shows exactly just how far re-
moved we are today from a penal code that is actually valid for all na-
tions; in frticle 534 peragraph 2, the "enemy State" is defined as e
State which was an enemy of one of thie Signatory powers during the 2nd
World Wer. according to firticle 107, it is not permissible to refer to
the Cherter so fer as actions ere concerned which sre directed ageinst a
so~called enemy Stete, ITalleyrand in the Vienna Congress hed already
fought egeinst such discriminetion and egeinst such discriminstory treat-
zeat in the¢interests of the French people., It is felt even by our oppon~
thet such discriminetion is dangerous. {lthough
this cannot be gathered from his speeches\held in Nuernberg with respect
to the indictment, it may be gathercd from 2 lecture which he held on 28
JuLy 1947 before the 5th International Congress on Criminel Law in Geneva,
In Geneva he pleaded with the following words for the planning and the ss~
tablishment of = permenent International Tri bunel to enforce the interna~
tional penal codet
"The creation of such a JU“lSd¢Ctlon, with power in the
Tribunal to enforce its decisions, is a tesk of formidebie
delicacy end complexity. But it must be discharged, and
promptly, for the very reason that international penal law
is being enforcsd to-day ageinst nationals of the defeated
hxis powers; the triels of war criminals, end the princi-
ples on which they are besed, will be stultified by fail-
ure to universelize these principles end their attendent
senctions, !

I have observed with great pleesure, that General Taylor recognized
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in neutrsl Switzerland and in free Geneva the besic principle of equal-
ity of =1l people before the law, for the very reason thet it is 2 fun—
drmontal principle of internationel law, It is furthermore a guiding
principle of the Constitution of the United Stetes of.ﬁmeripa and a
constituent part of human rights procleimed in the principles of the

French fevolution »lso en inheront pert of the United Nations Cherter,

which in article 1, peragreph 3 proclaims the respect of Human Rights

¥

as a saered principle. It is however regretteble that the Cherter vio-
lates the sacred principle_in Sections 53 and 107 and that General Tay-

lor as Chief of Council dogs_exactly the same in Nuernberg.

There is ~nother reason, which renders more difficult the legal
reasoning in these triesls. In all civilized countries there exists the
principie epplylng to every penal law, which charges the defendant with
having committed a legally defined grime.

During the 34th conference on international law in Vienna on 5~11
lugust 1926 & perticipent asked with regard to international crime come
mitted by an individusal:

"Suppose I were the defendant how should I know what I
should have done and what I should not have done? . o o °
I do not know what the Public Prosecutor is going to say
to me. He starts and says:t You did this, this and %this,
I seys Where is the paragreph which forbids me to do
this? end he says: therc is no parsgraph, but a public
opinien of all the lawyers in the world. I say: es I am
no lewyer and have never read a juridical book, I can not
know thet,'"

Whereupon Lord Phillimore answereds:

"4 men must be cherged with & definite crime. Nobody
doubts thate"

Contrary to this principle the Prosgcution has nob gven once made_
the attempt, to define\the legal concepts on which the indictment is
based, namely war of aggression, spoliation and crimes against humanity.,
‘oove all no preéise and exact definition exists, neither in interna-
tional lews nor in the Control Council Law,

In this connection the reasoning, submitted by the hAmerican Mili-
tery Tribupel in Nuernberg in case 3, the Justices Trial seems of great

significance, and which refers to the Legislation, which Hitler issued
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on 28 June 1935, Paragreph 2 of this law reads as follows:

"iny person who commits an act which the law declares
to be punishable or which is deserving of penalt
according to the fuademental conceptions of the penal
law ond sound populsr feeling, shell be punished, If
there is no pensal lew dirsctly covering 2n sct it shall
be punished under thet law which most closely its, in

J regerds to fundementrl conception,' {Reich Law Gazette,
page 839 end the following)

e

The ‘mericen Military Tribunel comments on the Hitlerite working of the

I ' hlmmsmnm>udseﬁﬁtcmmtudeP complete repum~
iation of the rule thet criminal stetutes should be
Qeflﬂlte apd certein and vested in the Judge and
wide discretion in which Party politicel ideology
o : end influence were substituted for the control of
SR , law as the guide to judicial decision. (Judgement %
' in Case IL, page 50) ;

N .

I believe that in this case a perallel exists between the Hitlerite law

and the Control Council Law, thet is to say, a perallel with regard to
the complete vagueness of the issue; the only difference is, that the
conception of popular feeling in the Control Council Law is replaced
by world conscience,
i;.» II. ény definition concerning Count 2 of the Indictment, thet means
within the sphere of so-called spoliation is conspicuous by its absence.
fa(; - The points of reference in the Hegue Convention are few and vague., 4s

I mentioned before, no definition whetsoever is tc be found in the Con-

oF

rol Council Law and the same applics to the Indictment of the 3 Triols

o of the Industrirlists, Based on the opinion of the Prosecution any ac—
tivity of en Industrielist in occuoied territory turns in fact into
gvé' "spolietion", regerdless of whether or not this e ctivity was carried out

"

in the interest of t he economic potentisl of Germeny or in the interest

of the economy of the occupied country., It is significant for the cori~
fusion of the conceptions of onenal law, thet it is to be regarded 2s
"spoliation" of privete property in occupied territory, if the firm of
Krupp in accordance with transfer orders, leased an enterprise in occu-
pied territory and managed it as its leaseholders, Spoliation is al=m

rerdy established as a fect, if work was carried out in this enterprise.
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The fact, that Kfupp left the leased enterprise, hes also been regarded
as spolistion, The‘Proseouﬁion considers irrelevant, whether the Firm
of Krupp -~ as in the case of Hlmeg in Alsace ~ cerried along ali the
machines of its Essen automobile factory; or whether it - as happened
in the case of Sertana in the Ukrsinewaccepting a credit from the German
Reich brought millions worth of its own machinery on to the work shops
evacuated by the Russians. It seems elso irrelevent, whether the men-
egement of these fectories and investments in the occupied territories
crested a possibility for economic existence for its populstion and
2lso, whether this industrial activity would restore or meintein ecom
nomic life, disrupted by wer,

THE PRESIDENT: ZLet me interrupt you for o moment. The recess time
is here. May I inguire how long it would teke you to finish, to see

whether we shall go on?

/

DR. SIEMERS: Your Honor, I believe I need 10 to 15 minutes,

THE PRESIDENT: Well, I think we can finish, It is e cuestion of
whether the sound track will run that long, I think it will., All right,
proceed then,.

DR, SIEMBERS: Thenk you, Mr, President.

With remerkable ease the charge of Spoliestion has also been extended

to the disposing of objects, which have never been the property of for-

eigners, or which in accordance with measures teken by the Wehrmacht or

~ other authorities had long since been confisceted from foreign owners.

The Prosecution hes disregerded end not mentioned the fact, thet in all
these cases the firm of Krupp hes sesteblished through contracts and
agregments_as legel & besis as _possible, It has been alleged, without
presenting the proper évidence, thet it was a case of shedy business
deels and ma,ipuletions,;which constitute a violation of the Hague Con-
vention,

It is extremely difficult, to define cleerly on the basis of the
Hegue Convention what the Occupetion Powers may or mey not do. This dif-

ficulty hes presented itself already in the Flick Trial and geve rise to
' 4809
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numsrous asrguments and finally led to the clearcut assertion in the
erdict, that the activity of en industrial trustee or lease holders
cennot be regerded as spoliation, Unfortunetely the Prosceution hes

in no way paid eottention to this verdiet,
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126 Another difficulty is causcd by the fact that it scems impos-—

sible to apply litcrally the rulings of the Hague Convontion on land
werfare of the ycar 1907, Every law, cven international law, is depen~

“

dent upon historical developmoent, which can bring extension or restric-

“tion. Comscouently, the International Military Tribunal said, as quoted

s with regard to intcrnebional laws
SN "This law is not static, but adapts itsclf regularly
' ‘ to the requirements of a changing world,"

And the some applics when the American Military Tribunal TV stated
ik in the Flick judgment:
P .

"The purposc of the Haguc Convention, as disclosed in

the precible of Chapter IT,was "to revise the genc-

ral laws and customs of war, cither with & view to
defining them with greatcr precision or to confine them
within such Limits as would mitigate thelr severity so
for as possible!", It is also stated that !'those provi-
sions, the wording of which has becn inspired by a de-
sirc to diminish the cvils of war, as far as military
requircments will permit, arc intended to gerve as a ge-
neral rulc of conduct for the belligements in theiyr mu-
tual rclations and in their relations with the inhabi~
tentse® This explains the gencrality of the provisions, -
They woere writtend in e day when armics treveled on foot,
in horsc drawn vchicles and on reilroad trainsg the auto-
mobiie wos in its Ford ifodel T stagc.Use of airplanc as
an instrument of war wes mercly e dream. The atomic bomb
was beyohd the rcalms of imaginstion, Concentration of
industry into huge organizations transcending national
bounderics had barely begun, Blockades were the princi-
pal mcens of luconomic werfarct!. !Total wapfarc! only.
became o reality in the rceent conflict, Thesc deve-

5 lopments maizc plain the nccessity of appreising the con-
duct of defondants with relation to the circumstances
and conditions of their cnviromment. Guilt, or the ox-
teat dhercof, mey not be determined theorctically er
abstroctly. Reasoneble gnd practicel standards must be
opplicd." . ] . .

-

3
ot

Thus the Haguc Convention on land warfarc can only be applicd by

v v

enalogy. However, if in agreement with the Prosccution, the Hague Con-

vention is to be literally applicd, then the numerous bombing attacks

-

by the 4llicd air forces arc obviously definite war crimes, for Articlc 2%
of the Hogne Convention statcs

"It is not permissible to atteck or firc upon undefcnder

citics, villages, dwellings or buildings with whatever
mcans,"
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T am lesving it o the Prosecution to decide whether they will dréw
thege incvitablie conclusionse
e The case of spoliation is fer me rc complicated than that of air
warfare. For here it concerns a structure of cconomy which has undergone
an essgntial-change since threc decades ago in 1907. I concerns the- fact

that both world wars worc of an cconomic nature, which had the result
2

.

that the economic requirements could no longer be scparated from military

reouirements, contrary to the experience upon which the Hague Convention
= NS ’ y
is besed, and which, nevertheless, owing to the wars of the past century
is only aware of the "military requirements," It was only due to the eco-

nomic war that the industrial enterprises of the belligerent states were

drawm into thc war solcly because of the economic war and conscquenbly in-

volved in the "militery requirements", to which the Haguc Convention re—

fers. In this connection, consideration must be given to the fact that the
v

cconomic war originsted from the blockade of Germeny, which was carried

v

on in World ¥ar I by the Allics, the fact must also be gonsidered that for !
. ’

the first time in the year 1916, private property was cxpropriated during

the war, namcly, by the Allicse T would like to quote the English legal

cxport Sir Thomas Barcloy, who wrote in October 1922 the following:

"Alrcady in January 1916, the British govermment was the
first to be guilty of liguidating certain cnemy inte-
1e5tSs eeesThe result of this was that in the majority of
ceses, private property was cxpropriated without indem-
nifiecetion, ond-in others in lieu of mercly e nominal
indemnification, ° ’
Our own government, the first to be guilty of this crime,
‘must now thercfors be the first to fack the task arising
from this fact,

Actuelly it-scems as if we have reverted to prehistoric :
conditions, to the Communism of primitive tribes, and abt ’ a
any rate returned to that kind of hrigandage by the State,

which, in spite of the efforts of a Grotius to introduce

2 cortein moral standerd with regard to the rclations

amongst notions, has continued into our times,"

Tn the light of those facts I still wish to refer to another which

nos olways caused the prosecution to submit a form of rcasoning which is

v

-

without legel basis. In the indictment the Prosecution refers to Avticlies
4812
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LB=56 of the Hague Convention with regard to spoliebion. Herc, as in the

4

other economic tricls, they intentionally forget Artielc 43. It is just
this article which is of particular significance, It rcads as follows:

MAfter legal power has actuelly been transferred to the
ocecupying power, the latter must adopt all precoutions
incubent upon it to rchabilitate and maintain as far
as possible public order end lifej; namcly, in so fa
as no vitdl impediment exists under observance of the
laws of the country.!

4

However, public order and life in an occupied territory may only be

rehabilitated or mainteined if the economy of thé country is functjioning,
This regulation as sob forth in the Hague Convention thercfore gives the

occupying power the richt and the duty to take over the economic enter-

L

vrises of the country, and to administrate the country under suibable ecom

v

nomic conditions. This fact becomes all the more clear, if one considers

.

the example set by the numerous industrial plants whichy owing to the wer

have either heen descrted by the owners or brought tc a stand-still. It
é

secems inconsistent that the principle laid down in Article 43, frequently

overleps thosc set forth in Articles 52 and 53. For thc prosecution desires
to define the bon of taking an interest in an economic cnterprise, whilst

Arbicle 43 to which the prosccution paid no attention, contains the obli-

gation and thus the justificotion to intervenc in the cconomic life of a

’

~countrys. It is cvident that it is not casy te find the correct limitations,

and it is even morc cvident how critical it is te domend that a private
industriclist recognize and deccidc upon the iimitations of thesc princi-
ples.

15, The events in Germany after the end of Vorld War IT prove how dif-

ficult it is to recoznize these limitations corrveetly. In the course of the

- 7

trial, or rabther in my closing bricf; I shall show that no doubt exists

tnot the Hogue Convention should be applicd in occupied CGermeny, cven
PP O P

though Genercl Cley as o non-lawyer and General Teylor as a lawyer are of

o different opinion. Bub that which has occurred in Duropc since May 1945
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contradicts the Hegue Convention, and even if the latter is not interpre-
ted so literelly and inflexibly as the prosecution desires. In the guiding
principles for the Combined Chicfs of Staff for General Dwight D. Eisen-

hower (JCS 1067) issuced in April 1945 the following ruling is mades
U"No step to be token towerds economic rchabilitation, nor
that which might be intcnded to maintein and strengthen
the (érmen cConomy.! ‘

-3

his clear instruction for the administration of thc occupicd German

territorics likewisce prescnts an obvious wviolation of Article 43 of the

Hogue Convention just citcde The development in Germeny, and T shall prove
J S P

4 I3 v

this, indicates cmectly the same factor, that is to say, the violation of

Article 43 and of Articlos 46 ~ 56 of the Hague Convention, Hundreds of

factorics were dismaontled, machincs removed, regardless whether they are

essantial for the mainteining of the Germon peace cconomy or note. Wast
p

.
- 1

numbers of Patents? inventions and manufacturing processcs were taken away,
and all this occurred without any approval oy the indemnification of the
OWNEY o
y

During the samc 3 vears in which these events occurred, the American
pr05ecution charged leading Gorman industrialists with having spoliated
the occupied territorics during the war, although the Prosceution was
guite awarc that the actions of Germen industriaslists in the occupicd
territories éannot be comparcd both in kind and cxtent with the actions
in occupicd Germany,
16, At the present time I do not wish to say anything with reference
to the personaliiy’df iy client Karl Eberhardt. The Tribunal will be able

v

to form & judgment itself during the trial, and will rcalizc that he is

“

o man who did his duty, and can in no way be compared to a criminal, which
the wrosceution wishes o meke of him and the other persons of the Krupp
firm, According to thc statcments of the prosccution he is not incrimina-
ted with any mattcrs which loy outside the sphere of his activity in the

LBl
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14 -

« ¥hether, howover, he commitbed criminal acts within the
sphere of his activity in Krupp, will be shown by the prescntation of

ovidenecs At the moment T only wish to quotc a scentence uttered by the

prosceubion, which at the beginning of the Opening Statement saids

U"Tn our timce the name of Krupp is burdened with association

F1W

and prcipdiccsaﬂ

T am afraid the prosccution belongs to that circlc of peoplc who arc
v v .

victims of such prcjudices loyal to their principles, nomely, to sec a cri-

minal in cvery CGormon industrialists just becausc fate made him & German

industriclist, who both before and during the war fulfilled his dutys

THE PRESIDENT: We will rccess until tomorrow morning ab nine~thirty.

7

(The Tribunal reccsscd unbil 0930 nours, 23 iarch 48)
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