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Official Transcript of the Americén Military Tribunal
in the matter of the United Stotes of imerica against
wilhelm List, et al, defendants, sitting at Nurrberg;
Germany, on 19 Februery, 1948, 0930-1630, Justice
Wennerstrun, presiding,
THE MARSHAL: &1l persons in the Cow troom will please find thecir
)
seats,

The Honorable, the Judges of Militery Tribunal V. ifilitexy Tribunal
V is now in session. God savé the United States of america snd this
Honorable Tribunal,

There will be order in the Court.

THE PRESIDENT: lir, Larshal, you will ascocrtain whether 211 defendents
are present in the Courtrocm,

THE MARSHAL: Moy it please Your Honors, 211 defendants are prescnt
in the Courtroomn,

THE PRESIDENT: This Tribunal has convened at this time for the
presentaticn of its opinion end judgment. The original will be filed
in the office of the Secretary-Gencral, If there is any varistion
from this originel in the reading of this opinion or in the mimeo—
graphed copies the originzl shell constitubte the of ficial record of
this Tribunal, Judge Carter will read the first portion of the Opinion,

. BY JUDGE CuRTER:

In this case, the United States of america prosecutes cach of the

defendents on one or more of four counts of an indictment charzing

thet each and all of szid defendants unlawfully, wilfully and knowing—

ly committed war crimes ard crines against humanity as such.crines

-5 Al

Cl s e W

are defined in Article II of Control Council Law No. 10. They arc

charged with being principals ir and accessories to the murder oFf

thousands of persons from the civiiian populetion of Greece, Yugoslavia,
.

Norway and slbania betwecn September 1959 and Mey 1945 by the use of

troops of the German armed Forces uncer the command of and acting

pursuant to orders issued, distributed and executed by the defendants

at bar. It is further charged that these defendants participated in a

deliberate scheme of terrorism and intimidation wholly unwarranted and
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unjustified by military necessity by the murder, ill-treatment and
deportation to slave labor of prisoners of war and members of the
civilian populations in territories occupied by the German Armed
Forces, by plundering armd pillaging public and private property, and
wantonly destroying cities, towns and villages for which there was no
recessity. Upon these charges, each of the defendants except
the defendant Boehtie has been formally arraigned and a plea of not
guilty accented.

The Tndictment alléges that the defendants ~rommitted the acts
charged while occupying the positions herealter shown during tde periods
of time.indicaued:

The defendant, wilhelm List, was a Cereral Feldmarschall (General of
the Army) of the Cerman Armed Forces, serving as Commander—-in-Chief

Twelfth Army from April 1641 to Ociobzr 2941; Armed Forces Comnander

Southeast from June 194l to October 1941; and as Commander—in—chief
Army Group A from July 1942 to Sentembar L9442

The d efendant , daximilian von Tleichs, was a General Feldmarschall

(General of the Army) of the German Mrmed Forces, serving as Commander—
in—Chief Second Army from april 1941 to July 1942; Commander—in-Chief
Army Gyroup B from July 1842 to February 19433 ard Commander—in-Chief
Arny Group F and ‘Supreme Commander . Southeast from hugust 1943 bo March

1945,

The deferdant, Lothar henulic wes & Generalnberst (Ceneral) in the

Gerrcan Armed Forces,srepvin,, as Commandsr—in—chief Second Panzer Army from
h 1 ,
Aygust 1943 to duns 1¥ii; Copmandsy--~wonief Twentieth lountain Army

from July 1944 to Jamuary 1945; Armed Forces Uomman der North from
Decem.er 1944 to Jamuary 19453 Commaader—in-Chief Army Group North

from January 1945 to March 19453 Commander—-in-Chief Army Group Courland
from March 1945 to April 19455 and Commander—-in-Chief army Group South
from April 1945 to May 1945.

The defendant, Walter Kuntze, was & General der Pioniere (Lieutenant

General, Ingineers) in the German Armed Forces, serving as Acting
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Commander—in—-Chief Twelfth Army from October 1941 to August 1942
and Deputy Armed Forces Commander Southeast during the same periods

The defendant Hermann Foertsch, was a General der Infanterie
(lieutenant General, Infantry) in the German Armed Forces, serving
as Chief of Staff Twelfth Army from May 1541 to August 1942; Chief
of Staff army Group E fromg hugust 1942 to Augus. 1943; and Chief
of Staff Army Group F from dugust 1943 to hiarch 1944 .

The defendant Franz Boehme, was a General der Gebirgstruppen
(Lieutenant General, Mountein Troops) in the German Armed Forces,
serving as Commander XVIII iountain Army Corps from April 1941 to
Decerber 1941; Plenipotentiary Commanding General in Serbia from
Septemrer 1941 to December 1941; and Comnernder-in—-Chief Second Panzer
Army from dune IWhL to July L9L-

i) SEnimstaat Tpabin Felmy wes ¢ Yareral der Flicger (Lisutenant

.-‘\|

Geriaval, Adr Force ) in the Germen Avnsd forees, serving 2s Commander
Souttern Greecs from June 1941 to ~uzaso 1 and Commander LAVIIT
Armyv Corps from ounis 1943 to Octnber 194l
Trne jefendant Hubort Lanz, was & “ensra: -1 Geblrgstruppen
(1icvtenant Gereral, llountain Troops) 11 tiw German #rmed Borces,
serving as Commander I lountain Division 2o Octover 1940 to January

1943; and Commander XXIT Lountain army Cc1oe from August 1945 to

October 1944.

1 R ) F 3 ]
The defendaat T Daheesr, was a Gensrnid der Infanterie (Ldeuw tenant
General, Ipfanbop’ W nle oSongn Armedt TODGEs, serving as Commandsr

LXIK Arny hestrve Uorps onh August 12,3 o llarcn 19L4.

The defendant Ernst von Leyser, was a General der Infanterie (Lisute-

ent General, Inf fantry) in the German Armed Forces, serving as Commander

XV Mountain army Corps from November 1943 to July 1944; and Commarder
XXI liyuntain Army Corps from July 1944 to #pril 1945,
The defendant wilhelm Speidel, was a General der Flieger (Lieutenant

General, air Force) in the German #rmed Forces, scrving as Commander
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Southern Greece from October 1942 to September 1943; and Military
Comimander Greece from September 1943 to Junc 1944.

The defendant Kurt von Geitner was a General Major (Brigadicr General@
in the Gorman Armed Forces, serving as Chief of Staff to the Commanding
General in*Scrbia from July 1942 to dugust 1943; and Chief of Staff to
the Military Commander of Serbia and liilitary Commender Southeast from
august 1943 to October 1944,

It is alleged in the indictment that the acts charged were violative
of Control Council Law No. 10, duly enacted by the allied Control
Usuncil on 20 Decre ber 1945. The portions of the law applicable to this
case provide as follows:

"1 (b) Uar Crimes. atrocities or offcnses against persons or property
constituting violations of the laws or customs of war, ineluding but not
limited to, murder, illitreatment or deportsticn to slave labor or f{or
any other purpose, of civilian population from occupied territory,
murder or ill treatment of prisoners of w2 or persons on the seas,
killing of hostagecs, plunder of public or privaete property, wanton
destruction of citics, towns or villages, or devastation not justified
by military necessity.

1 (c) rimes against Humanity, A4Atrocities and of fenses, including

but not limited to murder, extermination, enslavement, deportation,
imprisonment, torturc, rape, or other inhumane acts committed against
any cilvilian population, or persecutions orn political, racial or
religious grounds whether or not in violation of the domestic laws of
the country where perpstrated,

"2. &ny person without regard to nationality or the ceapacity in which
he acted, is deemed to have committed & crime as defined in paragreph 1
of this Article, if he was (a) a principel or (b) was an accessory to
the commission of any such crime or ordered or sbetted the same or (c)

took a conscnting part therein or (d) was connected with plans or enter—

prises involving its commission * * 3

", (b) The fact that any person acted pursuant to the order of his
10422
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government or of a superior does not free him from responsibility for
a crime, but may be considered in mitigation,!

Pursuant to the provisions of Conbrol Council Law No, 10, ths
pertinent parts of which are herein set out, the United States of
fmerica filed its indictment charging the deferdants in four counts with
Wer Crimes and Crimes against Humanity in accordance with the defiini-
tions thereof therein contained. Reduced to a minimum of words, these
four counts charge:

1l. That defendants were principals or accessories to the murder of
hundreds of thousands of pcrsons from the civilian population of Greece,
Hugoslavia and Albania by troops of the German Armed Forces; that
attacks by lawfull& constituted encmy military forces, and attacks by
unknown persons, against German troops and installations, were followed
by cxecutions of large numbers of the civilian population by hanging
or shooting without benefit of irvestigaticn or trial; that thousands
of non-combatants, arbitrarily designetcd as "partisans', "Comiunists',
"Comununist suspects!, "bandit suspects" were terrorized, tortured and
murdercd in rctalistion for such attacks by lawfully constituted cenemy
military forces and attacks by unknown persons; and thet defendants
issued, distributed and cxecubted orders for the execution of 100
"hostages!" in retaliation for each Germen soldicr killed and 50 "hostages"
in retaliecion for cach German soldier wounded.

2. Tphat Jeicndents were principals or ~ccessories to the plundering
and looting of public and rrivate property, the wanton destruction of
cities, towns and villages, frequently together with the murder of the

inhabitents thereof,
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and the commission of othsr acts of davastation not
warrented by military necessity, in the occupisd terri-
toriss of Gpssce, Yugoslavie, Albania ari Norway, foy

troone of the Gsrman Armed Forcse acting at ths dirsction

and order of thags dafendants; that dsfandants orderad
troone undar thair command to ourn, lzvael 2nd destroy en—
tira villages and towns and thsrepy makinz thousanis of
naasceful non-combaitants homelass and destitute, thereoy

causing untold suffering, misery end Aeatk to largs nun-

parg of innocant civiliesne without
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nacessity for so doing.

3. That dsfendents warz principals or accassoriss
to the drafting, distribution and 2xscution of 1llzsgel
orders to ths troops of ths Garman Armed Forcas which com—
mandad, that enzmy troops o rafusad guarter and vz denizsd
tha status and rights of nrisonsrs of war and surrandered
manpers of anemy forcss be summarily axacutad. that defan-
dents illegelly ordsr that regular m-mo:rs ol Thse
naticnsel armiass of Greece, Yugoslavia and Ttaly ps . dasig-
natsd as "partigans", "rabsls!, Woommun® ets™ sané M"oendits"
and that rolatives of membzrs of such national armies be
hsld rasponsible for such m=mbars' acts of warfare, re-

sulting in the murder and ill treatmant of thousands of

soldiz>rs, orisonzrs of war snd their non-~conpatant rela-—

4. That defendants ware nrincizals Or sccezsorias
to ths murder, torture,land systematic tsrrorization, 1im—
prisonmant in concentration camps, forced lapor on mili-
tary installestions, and deportation ©o slave lapor, of ©has
civilian populations of Greeca, Yugoslavia and Alvania by
troops of the Garman Armad Forcss acting oursuant to ths

orders of the dafendants; that largs numbars of citizens -
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damocrats, nationalists, Jaws ancd Gvpsies - wore scizsd,

thrown into concantration camps, bsaten, torturad, ill-

)

traetsd end murdzred whils other citizens wers forcinly

<

conscriptad Tor labor in the Raich end occupizsd terri-

The acts chargad in each of the four counts are
“legad to have basn committad wilfully, knowingly and un-
lawf1lly ond constituis violations of international con-
7rqtions, tha Heogu Regulations, 1007, *hs laws and customs
of war, the gonwral principles of criminal law sg derived
frim the criminel l:aws of =21l civilized nations, the in-
ternal penal laws ni the countiries in which suca crimes
wsre committad. And wave aeclered, racczunized and defined

-——

ag crimes by Lrii~ls I7 cof Certrol vourcil Law No. 1C

i,

PﬂOpteé-by the recrecensatives of the Unit=4d Siates or
america, Grest 3ritein, the depuvlic of France and the
Soriet Union.

The defendanyv Franz Boehme committed suicide prior
to the srraignment of the defendantz, &nd the Tribunsl has

ordere’ nhis name stricker fron toe 1ist of defendants con-

tainsd 0 the indiciment. Trne deTendant ¥Maxaimilliien von
Wejche neoeme 111 during the eccpiss of the Trisl and it

Q

navioe @ srachuysivaly as

srtsir-d th=t h& is onysicelly

4
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of the Trisl, his mction that ths nrocesdings os susnendsd

_U.l

A8 T0 him was susteinsd, This holding is without prajudice

to s future trirsl of this dzfendront on ths chargss nersin

nade ageinst him 1f ~nd when his maysicsd condition permits.
Bafore wanturing into » discussion of gnzecific
iaguss, iU sesazms advigedles to priafly siets tiha gonoral
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made to give =n all inclusive d=finiticn of international
1ow, in frct, thers ie justification fer the asssrtion that
it ought not te ba circumscribad Dy gtrict definition in
ordsr that it may have ample room for zrowth, Any system
of 1law that is obviously subject to growth by the crystali-

gation of generally praveiling custom #nd practice into

02

law under the impnect of common ascceptance or congent, must
not bs confinsd within the limits of formel proncunce m“nt
or complete unanimity. For our ©urpos=s 15 e sufficient
to sey that intsrnational lew consist s of the orinciples
which control er govern relatilouns batirecan nations and thelir
nationals., Tt ig much mora important to congidar ths
sourncas from which thsse principles may b2 determinzd,

The cources of internstion=l low which are ususlly
enumerated sre: (1) customs and practices sccepted & by
civilized netions generally, (2) treatiss, conventions
ané o%har forms of intsrstate agreements, (&) the decislons
of international ftriounals, (4) tiae decisions of national
with internctional guestioas, (5) the
opinions of gqualiTied text writers, snd (&) diplomatic
papers. These sources nrovide = freme upon which a
system of internstionsl law can pe built but they cannot
pe deemed 'a complete legal system 1in themsslves. Any

systam of Jjurisorudsnce, il st is to pe effective, must

-
3

D2 given an oportunity GO grown ~nd expend to meet changed
conditicns. The codification of principles is 7 haloful
meang of simnlification, but 1t must not wve treated as

dding rigidity where ‘resiliency is essential. To pl=ace
the principles of international law in 2 formalistic

straicht-jacket would ultimately destroy ony effectiveness

L

ne

c

it hes acquired,

The tendency heas besn to ansly the term "eugtoms

104,26
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"and practices rccepted by civilized netilons generally",
2g it ig used in internetionel lew, to ths lewes of war

only. But the principle has no such restricted msening,

(0]

Tt spnliss =8 well to fundemental principles of Jjustice

o

which heve been sccepted =nd sdopted by civilized natiocna
generally, Tn datermining whethsr such s Tundemantel ruls
of justics is entitled to ba declerad e principle of in-

tarnstionel lew, on sxeminstion of the municipnsal laws @it -

states in the frmily of nstions will revesl the snswer.

If it is found to heve bean accepted zenerally es a funta-
mantal ruls of justics by most nations in their municipal

law, its decleration sg a fule of international law would

=

seem to be fully justified, Thsre 1s convincing evidence
that this not only is but h=s bsen ths ruls. The rules
applisd in criminel triels regarding purdsn of nroof,

presumption of innocsnce, and ths night of = dafandent

to aponsar personally to defend hims2lf, srs darived from

this source. Cen it oe coubtad that such = source of in-
ternetionsal 1law would be appliad to on insone dafendant?

I

Obviougly he would not bs subjectad to trial during his

1§]
b,

(j

incomnctency. OClearly, such a holdin

a fun@amontsl orincipls of criminsl lsw ~ccspted DY
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nations gensrally. If the rights of nstions an
of individuals wnho pecom: involvsid in international re-
lations ars 50 D3 regpected and preserved, fundsmental
rulsg of justice =nd rignt which have become commonly
accepted by nations must be applied. But the yaerdstick
to pe used must.in all cases be a finding that the orin-
ciple involygd is o Tundamenteal rule of justice which has
been gd0pﬂéd or accepted by nations generally as such.

fMe defendants invoke the defensive plesa that the

acts charged as crimes were carried out nursuant to orders
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y 9 3l - 7 .
of supsrior officers whom they were opliged to 0Dey. This

brings into operation tha rule Just arnounced, The rule
that superior order is not a defense to 2 criminal act 1is
e rulse of fundamental criminel justlce raat hzg been
adonted by civilized nations extensivelr. Tt is not dis-
nputad “hat the minicipal law of civilized nations generally
; sustained the orinciple st the tlme The alleged criminal

- ] . < - o o a "\_I,',,'_ . _L‘
acts were commivctad. This peing trus, 1T prooerly may

T, A o
be declarsd as an apnlicaple rule OF international law,

£

7 L S 3 s - _P
Tt cannot e guestionsd that scis cone 1n e O

war under The military authority Ol an Snemy, cannot in-
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s apilisy on the pert of orfic

solGisras if the acte are not prohivited py the conventional

~ o 9 L '.::‘ y ST
or cugtomary rules of war., Tmplicit opsdisnce to ©

of supsrior officsrs 1s almost indispensaple to every mili-—

o}

tary system, But this implies oobsdtiance to lawful orders
only. If ths act dons sursuant to a supsrior's orders be
murdsr, the production of ths order will not meks it any
- lass soC.
s are of the visw, nOwWevaD
ordar was not known to th: snferior =nd h2 could not
v reagonacly havea baen aynactaed to know of its illegality,

no wroneful intont necassary to the commiseion of a crime
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a commend which violates intsernational.lsaw and outrages
2 . - 7y o S oy AT D
fundamsntal concapts of justics. In ths German War Trials
~tpedo 40 The Llian—
(1921), the German Suprems Court of Leipzlg 1a -A8 Llan

atzig's ordar dogs not fre
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paragraph 47 of the Militery P=nal Cods, if the execution

orédinary course ol duby involves such

t

of an order in th

D

L<|‘
ct

a violajsion of the law as is punishabvle, the guperior

uing such an order is alone responsipble. -Ac—
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cordine to Nc, 2, however, the supordinate opsying such an
ordsy is lfaole to punishment, if 1t was known 1O him that

the ordef cf the superior involved the infringement of
civil or militery law,"

Tt 1s true that the foregoing rule compals a Ccof—
mander to meke a choice petween possible punishment oy
his lawless governmsnt for the digopedience of the illegal
order of his superior officer, or thal of lawful punish-
ment for the crime under the law of nations. To choose
the former in ths hove that victory will cleanse the act/
of its criminel characteristics manifassts only weaknsss
of charsctser and adds nothing to tis desTense.

We concede ths serious conseguences of the choice
especially by an officer in the army of a dictator, But
the rule pecomes one of necessity, for otnerwise the

opposing army would in many cases hiave no ~rotection ab

all against criminal excesses ordersd DYy sSUDPEriorS.

D

The dafenss relies hsevily upon fthe writings of

¢l

Profszaor L. Onppannsim ©O sustain their posgition. Tt is
true that ha advocataed this principle throughtuot his
writings, As a co—author of th= British Menual of Milli-
tary Law, hz incorvoratsd tha principls thers, . It seems
also to have found its way 1infto the Unitsd States Rules
of Land Warfare (194C). We think Professor Oppenheim
espoused a decidedly minority view. Tt is pased upon the

following rationale: "The law cannot. require an individual

to pe punishzd for an act which he was compelled by law to

commit." The statement completsly overlooks the fact that
1CL29




and American Armies may have adoptad 1t for the regula—

G lons © ite own srmiss &8 & mattsr of poliey, Goss NOL

tional lew., We point out thet ermy rsgulations ars not
a . 3 = ) . = a i
a competent source of intarnstionel law. nzither

competent for any

national law, whgre 8

applicable principles of international law and pleac

S

cupericr order as a @

sfense thnereto, the duty devolves
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uoon the court to examine the sources of international
law t0 deterriine the merits of such 2 plea, TIf tha court
finds that the army regulations of some menpers of the
family of nations provide thet superior order is a com-
slete defense and that the ammy regulations of other
nationg express a contrary view, tihe court would De 0D~
liged to hold, assuming fop the sake of argument only
that such regulations constitute a competent source cT
international law, that general acceptation or consant
was lacking smong the family of nations. Tnasmuch as a
substantial conflict exists amcng the nations whether
suparior order is a dsfenss to 2 criminal charge, it
could only result in a further finding that the bpasis
does not exist for declaring superior opder tc be a de-
fanse to an international law crime. But, as We have
already stated, army regulations ars not a competant
source of intsrnational law when a fundam=ntal rule of

justice is concerned, This lseves the war clesar for the

court to affirmatively declars that superior order is not

3

a defense to =sn international law crir

the »rinciple involved is a fundamgntal rule of justice

£

and for that reason has found general accsplancs.
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e, R . ) ~ ] o g
Tntern<tional law hes never approved the defensive plea of superior
order as ¢ aendatory bar to the prosecubion of var criminals. This

defensive ¥lea is not awailsble to the defendants in the present case,

e circumstan

Q

es warrant, it mey be considered in mitigation

under the express provisions of Conbrol Council Lew Lio.

I

omirol Oouacil Law HNo. 10 is an ex post facto

3

r

i

ot and retrosctive.in neture as to the crime cherged in the incictaent.
The ael T#Es aéopned on <0 Decémber 198, & d.te subseguent Lo the 2ztes
of the acts chirged to be crimés, It is @ fundamentsl principie of
criminsl Jurisprudence thit one agy not be cherged with crime for the

doing of en -ct vhich wes not a crime &t the time of its coumt

ve thinls it could be said with justific:ticn that srticle 23(h) oi the

Vil

ue Desul tions of 1907 opercles &

Ha

q

= bh:r Lo retroactive Soviion A

[0)]
|

criminel fatbers, -1ln eny event, we are of the opinion thut a victors

icus neticon ey not 1av:fully enzet

1otion defining a new crime end

meke it eifective as to acts previcusly oceouring which were ackt 2t tne

vime undariuly It therefore bacomes the duby of a Tribunal Trying &
case chorming & criine under the provisions of Cantrol Gouncil Lot 1.

to deteraine i the acts cherged werse Crimes st the time ol thelr

commnission snd thet Control Council Liew 5. 10 1s in fact decl. votory

of then existing imbernstionsl Lavi.

g verw cuestion

“

g

o
=
(1
(6}

e passed 130 1 the Internztional . 31itery

Tribunel 3a the csse of the United Stutes V. Herirann wilheln (o eRLing

in 1us entered on 1 October 1045, Sluilar provisions aupesr=

rg 1l =

ing in the Cherter creating the Interncticnel 1 tary Tribunec.. Jho de-

4 bl

fining the crinss QVEY vhich 1t had jurisdiction were neld tc o€ ¢ aveld

of retroeciive fertures in the follow: nTne Charter is uob

an arbivrery sxercise of power on the pert of the victoricus n.hioind,
hut in view of the Tyibunsl, &s wiil hwe shown, it is the expréssion ol

interncticiel law evisting at the tiae of its creztion; snd to Lhot expen

10432
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is itself & contribution to internztionel law." We adopt this conciusion .
iny doupts in our uind concerning the rule thus announced go to its ap-
plication r.ther then te the correctnsss of its statement. Tae criiles
defined in Control Council Law ilo. 10 which ve have quoted hereiu, were

crines under nreexisting rules of internetional law, -- sode by convention-

1

al lav end sowe by customery lew, It scems clear to us thet thie conven-

tionel law cuch &s thot exemplified by the Bague Regulstions or 1907 clesar-

1v make Lhe or Crimes herein quoted, crimes under the proceedings of that

@l

convanticn. In eny event, the practices and usages of wer which graduélly
ripened into rccognized customs with which belligerentsiiere bound To com-
ply, recozulzed the crimes specifizd herein as crimes subject to punish-
ment. Tt is not essentisl thet & crime be specificelly defined <nd cherged

in accordonce nith a particulsr ordinence, stetule or trecty ii 1t 1s made

& crime by internztional convention, rocognized custoas and us
or the zcneral principles of coriminel justice common to civiliged actions

generally. If the acts charged were in fact crimcs under Intcractional

]

av when committed, they cannot be said to be ex post facto EChE or
2 < &
rctroactive nronounccinents.

£l
The crimes specificd in the London Cherter =nd defined in Conurol

Council Iew o. 10 vhich have herctoforc been set forth eaud with ihich

A

these defenrznts zre ch.rged, merely restate the rules declered by the
Hague Regul:tions of 1907 in ~rticles i3, L6, 47,50 end 23(h) of the
reguletions cnnexed thereto wiich provicde:

art. L3 NThe wuthority of the leritimate power havingz in fect
pa-sed iato bthe hands of the cccupant, the lztter shall take <11 the

measures ia s pover to restore wad ensur fer as possible public

e
m
o
m

order and seiety, while respecting, uniess :bsclutely wrevented, i
laws in force in the ccuntry.

art. 46 '"Femily honour and rights, the lives of persons,; sud Tl-
vate property, as well ¢s religious convictions and practlce, st be re-

T

spected. Friv:te property camnot be confiscated. !

wrte b7, "Pilleze is foruelly ioriidden.'
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irt., 50. '"No generel penzlty, pecunlery or otherwise, sholl be

inflicted upon the populeticn on sccount of the acts of individu.ls for

which they cenmot be rea;rded jgintly end severally responeible,’

irb. 23 (n). "(In sddition to the prohibitiens provided 7
special Cenventions, it is'especielly iorbicdden) to declere abclisned,
suspended , or inadmissible in a court of lsv the rights and cctions
of the n.tionals oi the hostile party

“le conciude thet preexisting intern:bicnel law hes declarsd tne
ccts constituting the crimes herein che rged cnd included in Control
Cowncil Lew 1o, 10 to be unluwful, both under the cenventionzl low aind
the prectlcess nd Usé thet hed ripened inte recognized

custois which beiligepents were bound to obey. savthing in excess of
existing ;LbcrthiaLgl 1-w therein conbained in & utilization oi poler
and not of lum. It is true, of course, that ceurts authorjéed to hear
such coses were not esteblished nor tie nenelties to be imp csed for
viclations set forth. But this is notb 7. vel to thelr validity. The

acts prohinited ire without deterrent effect unless they punishebdle

.5 orimes., Thois subject w 2ealt with 1n the Internstional | alztary

Tricl in the following lenguage: "But is is ergued thzt the puct Aoes

not ‘express

cnuct th.t such (agaressive) wers sre crimes, OF ST D

courts to vy tiose who such wars, To thot extent the s...e iz true

to Lthe 1 ws of war conteined in the Hzgue Coaventl.on. The

Hague Conwvention of 1907 prohibited resort to certzin methods

wer. These iacluded tihe inhunane trestuent of prisoners, the

of poisoncd the improper use of flags of truce =nd slailar

metters, :iny ol these prohibiticons h.d b een enforced long

'

date of the Convention; but since 1907 they have certainly heg crimes;

punishablc es oifenses «g& ast the laws of war; vet the zue Convention

nowhere designetes such prectices 2s criminel, nor is any seatcence pre-

scribed, ner «ny mentlon mede of = court te try end punisb olfern

IS,

For muny veers Lo st past, however, ailitory tribunals have tricd «ad
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punished individuals guilty of violating the rules of land wericre leid
down by this Conventicn. % # ¥ The law of wer 1s to be found not only in
tresties, but in the customs and proctices of stabtes which graduclly ob-

tained universel recognition, and from the general nrinciples of justice’

w, courts, 1This law is not

s the nceds of a 1ging world.

Ind:

[¢V]

2, msny casges tre.ties do ne

more accurcte reference the principles of
It is trus, of course, that custosery internstional law is not static.

It must be elistic enough to meet the ncw conditions that afiurel pro-

gress brings to the world. It might be srgued that this recuires a cer-

tain wsount of retrosctive epplication of new rules ond thel by coaceding

the existonce of @ custeomary internct
legality of retrozctive pronouncements, To e limited extent th

4

ment is scund, but when it comes in conflict with o rule of Tundomentel

right znd justice, the latter must prevdil. The rule th-t one i

be chirgsd with crime for coamitting ta cct vhich wes not

poEsHlen I t. The fazect thet it might be feund

1))

veh 2, ri gk

in 2 constituticn or biil or rig:ts doos mobt detract from its stotus as a

s

e BN Rl e te
fundamentsl orinciple of justice., It ccamot promerly be ¢

cetive action o the prejudice of onc chorged with o viol. tion of
of war,

, An inbernsticnal crime is such cn cot taiversally recognizid s
criminel, vhich is ccasidered - greve motter of interp ticns 1l concern
and For sdwe volid recson conact be Loft within the exclusive jurisdiction
of the stote thet would heve control over it under erdin.ry circumstonces.
The inhsrent noture of o war crime is ordinsrily itself sufficicnt justi-

orent into

|-

fic:tion for jurisdiction te attoch 1n the courts of the be
v
whose hends the elleged criminsl hes fellen.

Senc vor crimcs, such s soying, cre nob common luw crimis e LD

they being sure vor crimes punishzble «s such during the wor nd, in this
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particulir cose, onily if the offender is c:ptured before he rcjoiis

his army. Bulb scime other crimes, such #s i s

murder, are punisheble

w

fral

during :nd cftcr the wor. But such crimes :re clsco wor crimes beerase

they were cowmnitted under the zutherity or crders of the belligorent who,

.

=

in ordering or permitting them, viol:ited the rules of warf rc. Such

=

wdsheble by the country wherc the crime wes

crimes are =

by the beclligerent into whose hends the criminsls hove £ 11len, the juris-
diction becing concurrent. There ore mony reesons why this must be so, not
0 J

the lcost of which is th.t war is wusuclly followed by politic 1 rcpcr-

cussions cnd uphecvals which ot ti wlice persons in power Who LIe

not, for onec re:son or znother , inclined te punish the offenders. The

5

captor belligerent is not reguired to surrender the alleged iier

when such surrender is eguiv.lent to a passpert to freedem. The conly

m

adecuate rexedy 1s the concurrent juriscdicticnal orinciple to smich

ve have herctofore :dverted. The cepbor belligerent my therefore sur-

4

render the sileged criminel to the stete where the offense wes

o
0,

or, on the cther hand, it may retain the eallegsd criminal for tri:l under

its own lzgel srocesses.

It cannot be doubted that the occupying pewers have the risht to
courts to try those charged with the commissicn of ar

Crimes as they ere defined by intern-tioncl law. Ex Parve urrin, 517

U.S. 1, In Re Yemeshite, 327 U.S. 1. Hor cen it be seld thit the

herein charged £re invalid as retroasctive pronouncements, - ther baing

nothing iiore then restateuwents of the cecnventicnsl and custoiicry Low of

nations governing the rules of

visions liwiting the jurisdiction oi the Tribunal by

of cascs it ig suthorized to hear. The elewents of sn ex o
or & rebtrosctive proncunceient are not resent inscofer as thie crites

charged in the instant case a¢re concerned.

The arpuiment thet defendants cennot Le wried before this

is without force. It is urged they can only be properly tried in

10436




19 Februery L46-4~S¥%~3-6-Primeau (Schaeffer)
Court 5, C&ése 7

accordance with the i1nternstional principles leid down in .rticle O3 of
the Geneve Convenbticn of 1929 rel.tive to the trectiment of prisonersof

war. e subadt thaet the provision appiiszs only to crimes and oifenses

In the rscent case of In He Yascshite, 327 U.S. I, 65 Sup. Ci. 348,

the Supresc fourt of the United States crrived ot this conciuvsion in the

following l:nzusge: V"But we think exaainstion of srticle 63 ia its

onventicn plainly shows thict itrefers te seatence .'uio-

0
B
f

o)
m
pen
ct
',_l-
=S|
N}
FJ
-

F
r_z
a
Ca

var! for &n coffense ceomitted < hiile o

while a coib.otont.!

The defendsnts et ber are cherged only with crimes ellenzed Lo hove
been ccumitted as cembatants before they hecsie priscners of - &

hold, therefore, thet no rights undszr ;rticle 63 of the
of 192G can zccruc to them in the present cese. The jurisdiction:l

question rcised is without merit.
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Tt is essential to a proper understanding of the issues involved
in the present case, that the status of Yugoslavia, Greece and Norway
be determined during the periods that the alleged criminal acts of these
defendants were committed. The question of criminality in meny cases
may well hinge on whether an invasien was in progress or an occupation
accomplished, Whether an invasionshas developed into an occupation is
a question of fact. The term invasion implies o military operation
while an occupation indicates the exercise of governmentel authority to
the exclusion of the established government, This presupposes the de-
struction of organized resistance and the esteblishment of an administra—
tion to preserve law and order. To the extent that the occupant'!s control
is meinteined and thet of the civil government eliminated, the area will
be said to be occupied,

The evidence shows that the invasion of Yugoslavia was commenced
on April 6, 1941, Nine days later the Yugoslav government capitulated
and on April 16, 1941, large scale military overations had come to an end,
The powers of government passed into the hands of the Germen Armed Forces
and Yugoslavia beceme an occupied country, The invasion of Yugoslavia
followed through into Greece, On the 22nd of April, 1941, the Greek
Armed Forces in the north were forced to surrender and on April 28th,
1941, Athens fell to the invader. On and after that date Greece became
an occupied country within the meaning of existing international law,

The evidence shows that the population remained peaceful during the
spring of 1941, In the early summer following, a resistance movement be—
gan to menifest itself, It increased progressively in intensity until
it assumed the appearance of a military campaign, Partisan bands, com—
posed of members of the population roemed the territory, doing much dam-
age to transportation and communication lines, Germen soldiers were the
victims of surprise attacks by an eneny which they could not engage in
oven combet, After a surprise attack, the bands would hastily retreat or
conceal their arms and mingle with the population with the appearance of

being harmless members thereof, Adbushing of Germen troops was a common
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practice. Captured Germsn soldiers were often tortured and killed.
The terrain was favorsble to this type of warfere and the inhzbitents
most adept in carrying it on,

It is cleer thet the German Armed Forces were gble o maintain
control of Greece and Yugoslavia until they evacusted them in the fall
of 1944, While it is true that the prriisans were able to control sec—
ticns of these countries at various times, 1t is esteblished that the
Germsns could at eény time they desired assume physical control of any
part of the country. The control of the resistance forcss was tempor—
ery only and not such as would deprive the German Armsd Forces of its
status of an occupant.,

These findings® sre consistent with Article 42 of the Hague Reg-
ulations of 1907 which provide: "Territory is considersd occupied when
it is actuelly placed undsr the aufhority of the hostile army. The oc-
cupation extends only to the territory where such authority has been es—
tablished and can be exercised."

It is the contention of the defendants thet after the respective

capitulations a lawful belligerency never did sxist in Yugoslavia or

Greece during the seriod here involved, The nrosscution contends Just
&5 emnhatically thet it did, The. evidence on the subjcct is fregmnsntary
and consists primerily of admissions contained in the resorts, orders,
end diaries of the German Army units involved. There is convinecing ev—
idence in the record that certsin bend units in both Yugoslavia and
Gresce complied with the requirements of internstional law entitling
them to the status of a lawful belligerent. But the grester portion of
the partisan bands feilad to’ comply with the rules of war entitling them
to be accorded the rights of » lawful belligerent. The evidence foils
to establish beyond a reasonsble doubt thet the incidents involved in the
present case concern nartisan treops having the status of lawful bellig-
erents,

my

he evidence shows that the bsnds were sometimes designated as units

common to militery orgenization. ey, however, had no common uniform,
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They generelly wore civilian clothes although parts of Germen, Italian
and Serbian uniforms wcre used to the extent they could be obtained,
The Soviet, Star wes generally worn es insignia, The evidence will not,
sustain a finding thet it was such that it could be seen at a distence.
Neither did they carry their srms ospenly except when it was to their
edventage to do so, There is some evidencs that verious grouns of the
resistence forces were commanded by a centralized command, such as the
partisans of Marshal Tito, the Chetniks of Dreje Mihailovitch and the
Edes of General Zervas, It is evidence also thet & few pertisan bands
met the regquirements of lawful belligerency. The bands, however, with
which we are dealing in this case were not shown by satisfactory evi-
dence to have met the reguirements, This means, of coursc, thet cap—
tured members of these unlawful groups were not entitled teo be treatsd
as prisoners of war, No crime can be properly charged ageinst the de-
fendants for the killing of such ceptured members of the resistence
ferces, they being frenc-tireurs,

The stetus of #n occupant of the térritory of the snemy having
been echiecved, inbernational law places the responsibility upon the com-
manding general of nreserving order, punishing crime and vrotecting
lives and property within the occupied territory., His power in accom—
plishing these ends is as gre2t as his responsibility. - But he is def-
initely limited by recognized rules of internstional law, particularly
the Hague Regulations of 1907, Article 43 thereof imposes 2 duty upcn
the occupant to respect the laws in force in the country, Article 46
protects femily honor end rights, the lives of individuals end their
privete property as well as their religious convictions and the right
of public worship, Article 47 prohibits pillage. Article 50 prohibits
collective penalties, Article 51 reguletes the appropriation of proper—
ties belonging to the state or private individusls which mey be useful
in militery operations, There are other restrictive provisions hot ne—
cessary to mention herey It is the alleged violation of these rights of

the inhabitents thus protected that furnish the basis of the case against
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the defendants,

The evidence is clear that during the period of occupation in
Yugoslavia and Greece, guerrilla warfare was carried on egeinst the oc-
cupying power, Guerrilla warfere is said to exist where, after the cap~
ituletion of the main nert of the armed forces, the surrender of the gov-—
ernment and the occupation of its territory, the remnant of the defested
ermy or the inhabitents themselves continue hostilitiss by harassing the
enemy with unorgenized forees ordinerily not strong enough to meet the
enemy in pitched battle, They are placed much in the same position as
a spys By the law of war it is lewful to use spiss, Nevertheless, a
§py when ceptured, may bec shot because the belligerent hes the right, by
means of en effective deterrent punishment, to defénd egrinst the grave
dengers of enemy spying. The principle therein involved epplies to
guerrillas who are not lawful belligerents, Just #s the Spy mey ect lawe
fully for his country end st the seme time be a war criminal to the en—
emy, so guerrilles mey render great service to their country and, in the
event of success, become heroes even, still they remein war criminals in
the eyes of the enemy and mey be treated s such., In no other way can
an army guerd and protect itself from the g2dfly tactics of such armed
resistences  And, on the other hand, members of such resistance forces
must accept the increased risks involved in this mode of fighting, Such
fordes are technically not lewful belligerents snd are not entitled to
protection as prisoners of war when ceptured. The rule is based on the
theory that the forces of two stetes are no longer in the field and
that a contention between organized armed forces no longer exists, This
implies thet a resistance not supported by an organized government is
criminal ehd deprives participants of belligerent stetus, an implication
not justified since the adoption of Chepter I, Article T of the Hague
Regulations of 1907, In determining the guilt or innocence of any army
commander when cherged with a failure or refusal to accord a belliger—

ent status to captured members of the resistence forces, ths situsrtion
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as it appeared to him must be given the first consideretion., Such com-
mander willnot be permitted to ignore obvious facts in arriving 2t a
conclusion, One trrined in militery science will ordinerily hawe no
difficulty in arriving ot 2 correct decision end if he wilfully re-
frains from so doigg for eny reason, he Will be held criminally re-
sponsible for wrongs committed agrinst those entitled to the rights of
e belligerent, Where room exists for an hohest error in judgment* such
army cormander is entitled to the benefit thercof by virtue of the pre—
sumpﬁion of his innocence,

We think the rule is established thet civilian who aids, abets
or perticiprtes. in the fighting is liable to punishment as @ war crim-
inal uhdcr the laws of wer, Fijhting is lezitimete only for the cémm
baetant personnel of » country., It is only this group thet is entitled
to treatment as prisoners of war ~nd incurs no liability beyond deten-
tion after Cﬂpéure or surrcnder,

It is contended by the prosccution thnot the sc—oalled guerrilles
were in feect irreguler troops. A preliminary discussion of the subject
is essenti~l to = propér determination of the aﬁplic:blc l?wﬂ Members
of militia or = volunteer corps, even theusgh they sre not » nart of the
regular srmy, are lawful combatents if (g) they ere commanded by 2 re-
sponsible person, (b) if they rossess some distinctive insignia which
cen be observed ot a distence, (¢) if thes corry srms openly, and (d)
1f they observe the laws and customs of war, Sec Chspter I, Article I,
Hague Rejulations of 1907. 1In considering the evidence =dduced on this
subject, the foregoing rules will be epplied, The question whether a
ceptured fighter is a gﬁérrilla or en irreguler is sometimes s close one
thet con be detormined only by a cereful evaluation of the evidence bem
fore the court,

The uestion of the risht of the populetion of an inveded snd oceu-
pied country to resist hes been the subject of meny conventional debetes,
(Brusssls Conference of lS?A; Hague Peace Conference of 1899). A review

of the positions sssumed by the verious nations cen serve no useful
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purpose here for the simple reason that a comoromise (Hegue Reguletions,
1907) wes resched which hes reméined the controlling authority in the
fixing of a legel belligerency, If the requirements of the Hague Reg-
ulation, 1907, are met, a lawful belligercney exists; if they are not
met, it is an unlawful one,

The prosecution advences the contention that since Germeny's wers
egeinst Yugoslavia and Gresce wore eggraessive wars, the Germen occupa—
tion troops were there unlewfully and geined no rights whedever as an
occupant. It is further asserted as a corollary, thrt the duties owed
by the populece to an occupying power which arc normelly imposed under
the rules of internetionel law, never beceme effcctive in the present
cese becruse of the criminsl chersctor of the invesion snd occuprtion,

For the vurposes of this discussion, we fccept the strtemsnt eg
true thet the wars ageinst Yugoslevie ond Grecee were in direct viole-
tion of the Kellogg~Brisnd Pact end were thercfore criminesl in cherere—
ter. But it docs not follow thst cvery ect by the Germen occup~tion
forces ageinst person or property is 2 crime or thst eny »nd cvery act
underteken by the populotion of the occupisd country fgrinst the German
occupation forces thereby becrme legitimete defensc., The prosceution
attempts to simplify the issue by posing it in the following words:

"The sole issue here is whether Germen forces cen with imounity violate

law by initiating ~nd wrging wars of aggression and st the seme time de~
mend meticulous observence by the victims of these crimes of duties Qnd

obligrtions owed only to a lewful occupant,!

AY the outset, we desire to point out thet internsrtionsl 1rw mekes
no distinction between 2 lawful =hd an unlewful occupsnt in dealing with
the respective duties of occupant =nd populntion in occupied territory,
There is no reciprocel connection between the menner of the militsry oc—
cupetion of territory and the rights and duties of the occupant and pop-

ulation to each other after the relationship hes in fact been estoblished,
Whether the invesion was lawful or criminal is hot an imnortant f?ctor in

the considersrtion of this subject,
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It must not be overlooked thst internetionsl law is prohibitive law,
Where the nrtions heve affirmatively scted; as in the case of the Hague
Regulationsy 1907, it.prohibits conduct contradictor& thereto; Its spe—~
cific provisions control over general theories, however reasoneble they
may scem. We concur in the views expressed in the following text on the
subject: 'Whatever may be the cause of » war thst hrs broken out, and
whether or no the ceuse be a so-called just ceuse, the seme rules of
International Lew are valid as to whet must not be done, and must be
done by the belligerents themselves in meking war egeinst each other,
end s between the belligerents and neutrsl Strtes, This is so, even
if the declaretion of war is ipso fzcto e violstion of Internstional
Lew, s when ¢ belligerent declercs wer upen @ neutrsl Stete for refus-
ing pessege to its troops, or when a Stete gocs to wer in patent viola—
tion of its obligetions under the Covenant of the Lergue or of the Gen—
errl Trcety for the Renunciotion of Wzﬁr.i To sey thrt, beceruse such a
declaration of war is ipso facto a violstion of Internstional Lew, it
is 'inoperstive in law and without any judicial significance,! is er-—

roneous. The rules of International Law epply to war from whetever

cause it originates." Oppenheim's International Law, II Leutlerpecht,
Poe 174,

The major issues involved in the prescnt case grevitetes around the
claimed right of the Germen Armed Forces to teke hostages from the inno-
cent civilian population to gurrentee the peaceful conduct of the whole
of the civilien population and its cleimed right to execute hostages,
members of the civil population, and captured members of the resistence
forces in reprisal for armed attacks by resistence forces, acts of sab-—
otrge and injuries committed by unknown persons,

We wholly exclude from the following discussions of the subject of
hostages the right of one nation to teke them, to compel the armed forces
of another nation to comply with the rules of war or the right to exe-

cute them if the enemy ignores the warning. We limit our discussion to
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the right to teke hosteges from the ippocent civilien populetion of oc—
cupied territory es a gueranty agrinst ettecks by unlewful resistence
forces, acts of sabotsge end the unlawful =acts of unknown persons end
the further right to execute them if the unileteral gurrenty is viola-—
ted,

Neither the Hague Convention of 1907, nor any other conventional
law for thet metter, says & word about hosteges in the sensc thet we
are to use the term ih thc following discussion., But certein rules of
customary lew and certein inferences legitimately to be drewn from ex—
isting conventionel law lay down the ruleé appliceble to the subject of
hostrges, In former times prominent persons were ~ccepted s hosteges
as 2 means of insuring observence of treaties, armistices and other
sgreements, the performence of which depended on good frith, This prec-
tice is now obsoletes Hostrges under the elleged modern prectice of
netions sre teken (2) to protect individuals held by the enemy, (b)
to force the payment of requisitions, contributions,‘and the like, end
(¢) to insure agrinst unlawful scts by cnemy forces or people, We are
concerned here only with the lest provision. That hostrges may be taken
for this purpose cannot be denied,

The question of hosteges is closely integrrted with thet of repri-
sals., A reprisel is e response to an cenemy's violation of the laws of
war which would otherwise be @ violation on one's own side. It is a
fundamentsl rule thst a rceprisesl mey not exceed the degree of the crim-
inal act it is desighed to correcty Where an excess is knowlingly in-
dulged, it in turn is criminel and moy be punished. Where innocent in-
dividuals 2re seized and punished for a violation of the laws of war
which has already occurred, no question of hosteges is involved. It is
nothing more than the infliction of a reprisel, Throughout the evidence
in the present case, we find the term hostege épplied where a reprisal

only was involved,
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~Under the ancient practice of ta=king hostages they were held res—
ponsible for the goocd falth of the persons who delivered them, even at
the price of their lives, This barbarous prectice was wholly abandcned
by a more enlightened civilization., The idea than an innoeccnt person
may be killed for the criminal act of eshother is abhorrent to svery
natural law, We condemn the injustice of any such rule as a barbarous
relic of ancient times. But it is not our province to write interna-
tional law as we would have it, -~ we must apply it as we find it,

For the purposes of this opinion the term "hostages" will be éon*
sidered as those persons of the civilian population who ®mre taken into
cust%dy for the purpcse of guerasnteeing with their lives the future gocd
conduct of the population of the -community from which they were taken,
The term "reprisal prisoners" will be considered as those individuals
who are taken from the civilian population to be killed in retaliation
for offenses committed by unknown persons within the oczupied area,

An exemination of the available évidence on the subject con%inces
us that hostages may be t sken in order to guerantee the reaceful con-
duct of the populations of occupied territories and, when certain condi-
tions exist and the necessary preliminaries have been teken, they may,
as'a last rescrt, be shot. The taking of hostages is based fundament—
ally on a theory of collective responsibility. The effect of =1 occu—
pation is to confer upon the invading force the right of control for
the period of the occupation within the limitetions and prohibiticns of
international law. The inhabitants owe a duty to carry on their ordin—
ary peaceful pursuits and to refrain from all injurious acts toward the
troops or in respect to their military onerations., The occunant may
properly insist upon compliance with regulations necessary to the sesur—
ity of the occupying forces and for the meintenence of law and order,

In the accomplishment of this cbjective, the occupant may only, as a
last resort, teke and execute hostages,

Hosteges may not be tsken or evscuted as a ﬁatter of military exned-

iency. The occupant is required to use every available method tec secure
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order and tranquility before resort may be had to the taking and execue

tion of hystages, Regulations of all kinds must be imposed to secure

;;ace and “tranquility befors the shoqtiﬁg 6f Hostages may be inéﬁlgéd.
These regulations méy include one or more of the following measures:
(1) the registration of the inhabitanﬁs, (2) the possession of passes

< or identification certificates, (3) the establishment of restricted
areas, (4) limitetions of movement, (5) the adoption of curfew regula-
tions, (6) the prohibition of assembly, (7) the detention of susvected
persons, (8) reétrictions on comunication, (9) the imposition of res—
triétions on food supplies, (10) the evacuation of troublesome areas,
11) the levying of monetary contributions, (12) compulsory labor to
repair damage from sabotege, (13) the destruction of property in Erox—
imity to the place of the crime, and any other regulation not prohibit—
ed by internstional law that would in all liklihood contribute to theé
desired result,

If attacks upon troops and military installations occur regardless
of the foregoing precautionary measures and the perpetretors cannot be
apprehended; hosteges mey be takeh from the population to deter similar
acts in the future provided it can be shown thet the population gener-—
ally is a party to the offense, ecither actively or passively, Nztion-
ality or geogrephic proximity may under certein circumstances afford a
basis for hosteage selection, depending upon the circumstances of the
situation. TLis arbitrary basis of selection may be deplored but it
cannot be condemned as a violation of interanational law, but there must
be some connection between the population from whom the hosteges are
taken and the crime committed. Ii the act was committed by isolated
persons or bends from distant localities without the knowledge or approve~
al of the population or public authorities, and whichj therefore, neither
the authorities nor thse population could have vrevented, the basis for
the taking of hostages, or the shooting of hostages already taken, does

not exist,
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It is essential to a lawful taking of hostages under customary
law that proclamation be made, giving the names and addresses of hos-
tages tak;n, notifying\the ropulation thet upon the recurrence of
stated acts of war treason that the hostesges will be shot. The number
of hostages shot must not exceed in severity the offenses the shooting
is desighed to deter, Unless the foregoing requirements are met, the
shooting of hostages is in contrevention of international law and is a
war crime in itself, Whether such fundamental requigements have been
met is a question determinable by court martial proceedings, A mili-
tary commander may not arbitrerily determine such facts. An order of
a military commander for the killing of hostages must be bottomed upon
the finding of a*competent court martial that necessary conditions ex-~
ist and all preliminary steps have been taken which are essential to
the issuance of a velid order. The toking of the lives of innocent
persons arrestcd as hostsges is a very ssrious step. The right to kill
hosteges may be lawfully exercised only after a msticulous compliance
with the foregoing safeguards ageinst vindictive or whimsical orders of
militery commandcrs,

We are also .concerned with the subject of reprisals end the deten—
tion of members of the civilian population for the purpose of using them
as the victims of subsequent reprisel measures. The most common reason
for holding them is for the genersl purpose of securing the good bchav—~
ior and obedience of the civil pepulation in occupied territory. The
taking of reprisals against the civilian populetion by killing members
thereof in reteliation for hostile acts ageinst the armgd forces or
militery operations of the occcupant seems to have been originated by
Germany in modern times. It has becn invoked by Germany in the Frenco-
Prussian Wer, World War I and in World War IT. No other nation has re—
sorted to the killing of members of the civilisn population to secure
peace and order insofar as our investigetion hes revezled, The evidence

offered in this case on that point will be considered later in the opinion,
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While American, British and French manuals for ermies in the field seem
to permit the taking of such reprisals ss & last resort, ths provisions
do not appear to have been given effect. The American manual provides
in part: "The offending forces or populations generally may lawfully
be subjected to appropriate reprisals. Hosteges teken and held for the
declared purpose of insuring ageinst unlawful acts by the enemy forces
or "people mey be punished or put to death if the unlewful acts ere nev—
ertheless committed." FM 27-10, Rules of Land Werfere, 1940, Sec. 358d,
The British field manual provides in perts "Although collective punish-—
men£ of the populetion is forbidden for the acts of individusls for
which it cennot be regarded as collectively responsible, it may be ne-
cessary to resort to reprisals ageinst 2 locality or community, or mem—
bers, who cannot be identified," British Militery Hend Book, Art. 458,

In two major wars within the lest thirty yeers, Germeny has mede
extensive use of the prectice of killing innocent members of the popu—~
lation as a deterrent to =ttacks upon iﬁs troops and acts of sabotege
ageinst installetions essential to its militery operetions., The right
to so do hes been recognized by many nations including the United Stetes,
Great Britein, Frence end the Soviet Union. There has been complete
failure on the pert of the nations of the world to limit or mitigeate
the practice by conventionel rule, This reguires us tc apply customary
law. Thet internetional agreement is bedly needed in this ficld is
self—evident.

Internetional law is prohibitive law and no conventional prohibi—
tions have been invoked to outlaw this berbarous practice, The extent
to which the practice has been employed by the Germans exceeds the most
elementery notions of humenity and justice. They invoke the plea of
militery necessity, a term which they confuse with convenience and stra—
tegical interests, Where legelity and expediency have coincided, no
feult can be found insofar as international law is concernsd. But where
legality of action is ebsent; the shooting of innocent members of the

population as a measure of reprisal is not only criminel but it hes the
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effect of destroying the basic reletionship betwzen the oceipent end

the populetion. Such a condition can progressively dsgenerate into a
reigh of terror., Unlewful reprisels may bring on counter reprisals and
create an endless cycle productive of chzos and crime. To nrevent a
distortion of the right into & barberous method of repression, inter-
national lew provides a protsctive mentle ageinst the sbuse of the right,

Generelly it can be seid thet the t eking of reprisel prisoners, as
well as the teking of hosteges, for the wurpose of controlling ths nop-
uletion involves & previous proclemetion thet if e certein type of sct
is committed, 2 certein number of reprisel nrisoners will be shot if
the perpstrators cennot be found. If the nerpstrotors sre epprehended,
there is no right to kill either hostages or reprisal prisoncrs.

As in the cese of the taking of hosteges, reprisal prisoners mey
not be shot unless it can be shown thet the population es & whole is a
party to the offénse, either actively or pessively, In other words,
members of the population of one community cannot properly be shot in
reprisal for fn act agrinst the occupetion foreces Brmitted ot some
other pleces To permit such a practice wovld conflict with the basic
theory thet susteins the practice in thet there would be no deterraent
effect upon the community where the offense wes committed, Neither may
ths shooting of innoccat membsrs of the populetion rs e reprisesl mesesure
exceed in severity the unlawful acts it is designed to correct., FExcess—
ive reprisasls ere in themselves criminel end guilt sttaches to the ner—
sons responsible for thalr commission,

It is 2 fundementrl rule of justicc thet the lives of persons mey
not be arbitrerily trken. A frir triel before & judiciel body affords
the surest protection sgrinst rrbitrery, vindictive or whimsicel applies=
tion of the right to shoot humrn beings in reprisal, ‘Tt is a rule of in-
ternationsl lew, besed on these fundementsl concepts of justice ~nd the
rights of individurls, thet the lives of oersons may not bs teken in re-

prisal in the ebsence of =2 judiciel finding thrt the necessery conditions
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exist and the essential steps have been taken to give velidity to such
action. The possibility is great,. of course, thet such judicirl pro-
ceedings mAy become ritualistic and superfiecial when eanducteqd jg et
time but it appears to be the best aveileble safeguerd egeinst cruelty
and ingjustiee., Judiciel responsibility ordinsrily restreins impetuous
action ond permits principles of justice and right to assert their hu-
meniterian qualitics. We have no hesitency in holding thet the killing
of members of the population in reprisal without, judicisl senction is
itself unlewful, The only exception to this rule is wheve it zppesrs
thet the necessity for the reprisal recuires immedirte reprisal action
to accomplish the desired purpose end which would be otherwise defeated
by the invocetion of judiciel inquiry. Unless the necessity for im—
medirte action is affirmetively shown, the execution of hostrges or re-
prisel prisoners without o judiciel heering is unlewful, The judiciel
proceeding not only ~ffords A measure of vrotection to innocent members
of the population, but it offers, if feirly snd impertielly conducted,
s mersure of protection to the military commender, chrrged with meking
the finel decision. .

Tt cennot be denied thet the shooting of hostages or repriscl ori-
soners may under certsin circumstences be justified as 2 lest rasoré in
procuring peace and trenquility in oceunied territory snd has the effect
of strengthening the position of # lew sbiding occupent, The fect that
the prectice hes been tortured bayond recognition by illegrl nnd inhumen
applicetion cen not justify its prohibition by judiciel fiat,

Militery necessity has besn invoked by the defendants as justifying
the killing of innocsnt members of the papuletion and the destruction of .
villeges end towns in the occupied territory. Militerry hecessity permitsg
a belligerent, subject to the laws of'war, to anply any emount and lind
of force to compel the complete submission of the enemy with the least
possibls expenditure of time, life end money. In genersl, it sanctions

measures by an occupant necessary to protect the sefety of his forces and
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to frcilitete the success of \his ‘'operations, It pefmits the destruction
of life of armed enemies and other persons whose destruction is inciden-
telly unavoidable by the armed conflicts of the wery it ellows the cep-
turing of armed enemles rnd others of peculiar danger, but it does not
permit the killing of innocent inhebitents for purposes of revenge or
the satisfection of a lust to kill, The destruction of property to be
lawful must be imperetively demended by the necessities of war, Des-

truction as an end in itself is a violation of internstional law. Tiicre

-must be some reasonable connection between the destruction of property

and the overcoming of the enemy forces. It is lawful to destroy reil-
ways, lines of communication or any other property thet might be util-
ized by the enemy, Priv te homes and churches even may be destroyed if
necessary for militery operetions, It does not admit of wenton deves-
tation of » district or the wilful infliction of suffering upon its in-
habitsnts for the sske of suffering alone,

The issues in the present case rrise greve guestions of intern~tion-—
al lew, Militery men the world over debstc both the law and the policy
involved in the prosecution for war crimes of the high ranking command-
ers of defested srmies., This is pertially brought abcut by the possibil-
ity of future wars and the further possibility that the vistors of the
present may be the vanquished of the future, This only serves to im-
press the Tribunal with the absolute necessity of affording the defend-
ants a feir and impartiel trisl under the rules of international law as
they were at the time the alleged offenses were committed, Unless this
be done, the hand of injustice may fall upon those who so vindictively
contend for more far—reaching pronouncements, susteined by precedents
which we would hereby establish,

Strict discipline is necessary in the oréénization of an army and
it becomes hord for many to believe that a violation of the orders of a
superior may bring about criminal liebility. Love of country and adher-
ence to duty intervene to palliate unlawful conduct7 The passage of time

and the thenkfulness for a retupn to peaceful pursuits tend to lessen the
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demend that wer criminels answer for their crimes. In addition thersto,
there is 2 generel feeling that excesses occur in all armies, no matter
how well disciplined, end thst militery tricls ere held to convict war
criminals of the vencuilshed while those of the victor are cleensed by
victory. Unless civilizetion is to give wey to brrbsrism in the conduct

of wer, crime must be
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punished. If international Law nsit aprilics to.a given casc.is hopelessly
inadcéuzt:, such inidoquicr should be poirntsd out. IL custewary
irbernational law hos become oubtmzded, 1t shouid bo-so steted. . IE
conventionsl internstionsl Losr sets forta an wjust rule, its enforcaiwnt
will scourc its correction., If oll wor crimin.is are ot brought To vhe
bar of justice uader presont irscodurcs, such procedurcs should g nde
more inclusive and Lore oifective. If the iaws of war are to hive anw

buneficient effcct; - rmust be enforcod.

1 -

The ovideice in this eoec woeitos o rocord of killing ond dsstructicn

seldom cxcgcded in odern historye ds of innocent/inhobitonts Lose

fhoir lives by means of o firing souad or hengmonls 1Qose, = people Mho
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i
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]
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cxpress sanction, but only the feor of reprisals! doeides, =0t Norcover

Hy *
HJ

', el () RS c : . 3 vy i =
the officer is o child of his tirme, He is subject to Tae intslicctual

tendoncics which influcnce his own nation; tiac merc ocducated he is the

more will this be the casc, Thg donger thot, in tids way, ho will arrive

at false views cbout the cssontial chinracten of war rust “ut be logt

sight of. The drnger con only bc met by 2 Lhorough study of wor iltscli.

d
By stceping himsclf in m1l*t“‘v rigtory an officer will be able to guard

nitorion notions, it will teoch khim tha%

himsclf agninst execessive nw

cortoin severitles arc indis wWir, nay more, that the only true

humanity very often lics in o rutidess ocpolieation of them. I will 2lso
tench I how the ruics of bolligorent intercoursc in war have develoned,

now in the coursc of time thoy have solidgificd into goncral usages of wor,
and finilly it will beach him whother the governing usages of wor ore
justificd or not, uhether thoy ore to be modificd or whother they are to
be obscrved,!

It is opparcnt from the avidence of these defendants that they
considered militory necessity, o motter to be determined by tiem, &
complete justificntion of their 2cts. “Io do not comcur in the view that
the rules of warfarc are caybiing less than thoy purnort to be. Jiddd taaer

nocessity or expcdicney do not justify o violation of positive rulcse.

International law i prohibitive 1o, Articles 4 6 L7 and 50 of the Hogue
v (o)

(“l

Regulations of 1907 make no such cxecptions to its enforcement, To
rights of the innocent population therein sct forth must be raspoctol
oven if militory nceessity o xpoedicney dociee othorwisa, e have
nercinbefore pointed out that it 1s the duty of the commnding general

in occupicd territory to nointoin peoec and ordsr, punish crime and
protect lives and property, Tlis duty caxtonds not only to the inhabitn..ts
of the occupied borritory but to his owm troops ond nuxiliories as woll.
The comuonding general of occupicd Lorritory having exccutive nubhority

as well as militory commind, vill nct be heoord to sny that o unit teking

wmlowful orders from sSOmCONC other thon n_mup]f, was responsible for the

orime and that he is thoreby absolved from responsibility. It ig here
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prevention ol CIime rests upon wie commanding general, Hz camnow 1gaore
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st the laws of ware
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i aey ”
1 o, S G

racial groups viere the victims of systenatised murasx OF deportat

slave Labor for no other reazon Lian teir race or religl

violation of the express corventional ruies of the

1907, The German theory thet fear of peorisal is the only deterrvent 1n

== i
the enforcement of The 1ows of war camot be accept

nsbion to comply sith the rules of war

v

nay be indulged to compel an

must be concededs

If it were, “the persons

L

It is not, howsver, all exclusive

o

reooonc“‘le would seldom, if ever, Bt 4, to accowibe T0e oniLy

punishment would fell upon the re eorisal victims who are usually innocent

1ons of the Hogue Regulations of 1507

of wrong~—doing. The STOBIT.

comterplate no such sysbem of petribution,  Thda e reenonsinle for such

crimes by ordering or aushorizing their commigsion, or DY & faiiure o

~yence, st be

take effective steps o nreveiil +thelr execubion or recls

1w is to be anything mors thaen an

weld to “CCOdut 3£ international

ctiical code, barren of any prachbical coercive dgberrentes

‘

That the acts charged as crimes in tie indictment occurred 1s amply

o

established DY +he evidence.

o

I e, LA LS evi.dent fiat they constitute
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by the defendunts and unit commonders in their chain of command. 2y
the general term "orders" is moant nrimorily the orders, dircetives and

instructions reccived by them or sent by them by virturc of their

th

dL

position. By var disrics is meant the rocords of cvents of the vorious

units which were com nded by thesc defondants, such mar dirlcs hoing

12

kept by the commonding officer or uuder his direction., This cvidon

()

O
\ togcther with the oral testimony of witiesscs cppearing at the trinl

provides the basis of the prosecutionls case.

" The defonsc produced much oral testimony including tihat of
dofencants themselves. Hundreds of affidnvits were received undcr the

)

rulcs of the tribunal. A1) affid-vits were roccived subject to & motien

to strike if the nffinnts WOTe not produccd for cross—cximinntion in

opcn court upon demand of the opposite party made in open court.
b In weighing ond cv-lucting this cvidence, it was nceoss Iy to

N

ascertain the noture of the choins of com and ond the generel militory

structure in the involved territory. Thc corrcet subordincticn of

military wmits as to time ond olice wns sometinics importonts Orders given
5 and received hnd to be tested o5 to cloimed liter:l or genecrnl metinings

often made in cccordhnce with thic interest of the claimant. o hove boen
A confronted repentedly with contentions thrt reports : snd orders scat to

the dofendants did not come to thoir attention. Responsitbility for
acts charged 2s crimcs hove boea denicd beenusc of ~bscicc from

headquarters ot the time of thcir comwlssion. Theso sbscnccs goencrally

<

)
oy

9]
==
=

consisted of wvisititions to poime hin the command aren, vacition

leaves and leaves induccd vy iliness. It is clilmed also that mony of

. the acts charged were committed by units not subordinated to thum or b
]
independent units subordinated to ogencies othier than the Germon Tghranceita

It is contended genernally by these defendants thot they signed no orders

for the performonce of specific zets ~hich are chnrged ns war Criuss, o
| .

| act which is wndoubtedly duc to thoir nigh ropk ond their indiroct
control only of treops in the ficid.

e desire to point out thot the Germnon Tlehrmacht was o well couinned,
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There is somes evidence that the troops in the Southeast wers

P - ] . etk -
overags and not as well fitted for duty there as they miaht heve bzen.

The svidence shows, however, that they were led by ccupetent con
who had meil, telegraph, telephone, radio =nd conrisr scrvice for the
g 1<
handling of communications. Reports wers made daily, scmetimes morniing
) /

ané sveninz. Ten day and monthly reperts recapitulating pest oncrations

and stating future intentions werc rogulerly mode. . Thoy met only received

. their own information promptly. but they arpear to have paourcd that of
the enemy as welle e are coavineed that military information was
- received by these high-renking officers promptly, a conclusion promptad
2
by the known efficiency of ths Gorman Armed Forcces.
in army commander will not ordinsrily be.pzrmitteﬂ to dsny
knowledgs of reports msccived at his headguarters, thsy being sent thare
for his special benefite. MNeither will he ordinarily bz permittad to
deny knowlasdse of happsnings. within the arca of his command while he is
prcsent thereine 1t weuld strain the credulity of the tritunal to
? balieve that a highranking military commznder would permit himself to get

out of touch with curfent happenings in the area of his con ands |duzies

<
war tims. MNo doubt such occurrences risult occasionslly becsuse of
unexpected contingencies, but they ars tae unususle With reforsnes.to
statements thet responsibility is lacking where temporary sbsence from
L

headguarters for any cause is shom, ths general rule to oo applicd is

dual in chéractere ..& to avents cccurring in his =hseancs resulting from

=

orders, dircctions or a gensral prescribed policy formulated by ot )

military commander will bs hz1d responsitle in ths absence. of spucizl

circumstances. <38 0 egvents, cmerzent in neturs and prascuting mottors

for origzinal decision, such commandsr will not ordinerily bz h-1d
responsible unless he aprroved of the action taken when 1t came to his
knowlcdze.

The matter of subordinstion of units as a basis ©

Hy

fixing criminal

r2sponsibility beocomes ilmportant in thz case 'of a military comusnder
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having solely a tactical comrande Dut as to the commanding gen ral of
@l Ciel@n

occupisd territory who 1s chergsd with maintaining

<

runishing crime znd protesting lives and property, subordinstions oix

relatively unimporvent. His rosponsibility is meneral ond not limited

113008 S

to a eontrol of units directly under his comman 16, Subordinate co

in occupizd territory are similarls responsible to the extent that
xeeutive zuthority heos been delegnted to thens

o

Mich has besn said about the partics

of those defandents

in a preconceived plan to deciimete and destroy tiae LOpUlAth'w of

Grssceces The cvideacs will not sustRin such a chax

Yugoslavia and
(=)
sz so finde. The only plan demdnstraote d v trs cvidsnce is one to surpross

™o

ths bands by the use of scverc znd harsh measurcs. whilc thesc measures
proér gsively increassd 285 thz situsticn became mors chaotic, and sppeared
to hero taken a more O less COIMdn COurss Vi connot say that thers is
any convincing ovidence that thsse defendants participate :d in such
measurcs for the preconccived purposs of -‘xterminating the population
cnerallye

Noither will the cvidence sustein a finding bhat taoss dcfendants
participated in a preconceived plan ta degtroy the economy of the
e economy Of those

Balkans. MNeturally there was a disruption of 1

culd he sxpectid by a military cccup zhiona

r:)
Q

countries but sucli only 2

gingz the Hconcmy

There were unlewful acts that had tha St ol e

of Yugoslaevia and Groccce, posgi bly the rosult of o preoconcaived plen,

O;

Mt tha ovidence does not show the prarticipation of thesc defendants
therein,.
‘There is svidence to thz effsct that certazin roports and entriss

in ths war diaries do not reflsct the truth

so. The explanation is made that certain order
> . -
onfaand wsre so harsh end severe that resort was had to subterfuge to

appease ths insistant demands of superiors. It is ass:rtsd, for

that the nunter of reprisals talken against. the population was incrzased

T046%2
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ahove the actnal number for this purpose and that the numbsr of killings

was inflated for the same reason. In this connecticn we desire to peint

the e

s

out thet the records of thas German 4rmy are rute evidenes o
and occurrences which they themsclves mede. Statements comtained therein
+hich arec adverse to the intsrests of the defendants approaci tiic staius
of admission against intersst. If ths evidence and circumsitances sustain
guch an assertion of falsity. we will of coursa give cradence 1o it, hut
there arc limitations beyond which ths most credulous court camct 0.

In determining the guilt or innocsncs of thase defsndants, we
shall rsquire proof of a causative, cvert act or omission from which a

L .
guilty intent can bs inferred, befere a verdict of guilty will be
pronounced. Unless this be true, a crims could not be said to hove baen
:

committad unlawfully, wilfully and knowingly as charged in the indictmente

In making our findings of fact, we+shall zive gffact to these
genearal statements excspt where a contrary application is specifieally
pointed out. We shall impose upon the prosecution ths burdsn of proving
its casz boyond a reasoanable doﬁbto: We shall also adhers to the rule
that ths defendants will be presumed innocent until proven guilty by

the reoquired quantim of ccmpstent evidencs. with thoss gzneral siate-

~

monts in mind, we shall turn tc a consiferation o

the individual defendantss,

£

4 briof historicel background ig helpful in dealing with

«

) o "

issuas hers involved. The troublss of the Gormen Wohruscht in the
Balkans bogan in October 1940 with the cowencemnsnt of the war on Grzece
by Italy., Until that occurrsncs, Groece was a neutral nation =2nd immune
to invasion by the allied powsaws without thc violation or fundameatal
concepts of thc rights of neutrals. The attack on Greece by Itely, =2n
ally of Germany, transformed that country intc an active bzslligorent
which welcomad the aid of the allied powars. The failura: of the Italian
forces to subjugate Grzece opencd the 7ay to possible invasion of cen-

tental buqopo by allied forces. To prevent such a contingency, Germany
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ccmed 1t nocessary to occupy Grzecee Lrrangzments TICrS made for the

oy

passage of troops through Bulgaria for the attack on Greece =nd a treaty

was made with the then existing zovernmont of Yugeslavia +hich insured

non-sction on its parte L few days aftor the meking of “the treaty with

Yugoslavia, strong opposition dovolonsd in thet country which resulted

o

« LR
in tho overthrow of ths governmant and a disavowal of the treoaty. Tk

Germans, deeming it 2 military accessity to. pro set against the possi-

bility of an attack from the rsar and @ disruption of its supply 1incs,

: : PP ] R Y T
determined to crush Yuzoslavia as a part of the compalgh against “rzcce.

Once agzain intcrnational law gave way to military cxzpediency cn the

2av

part of the German Wehrmacht and neutrel Yugoslavia woz invadcde 48 WS
have herctofore showm, both countrics wore QVETIUN and the Germen Wear-
macht bmdame occupants within the m-sning of intocrnaticnal lﬁWo\

Thz territory was particularly favorabls to thco gucerrilla war-
farc which scon broke out. Local political, religious*&nd racial
conflicts hod provided a training greuncd for this sort of fizhting.

The various conflicting slements of the population, over 2 poricd of
time, were graduslly welded into a common partisan fronte. The guerrilla
mothods of the partisans and the attempts of the Wehrmacht o climinate

B

them by a campaign of intimidation provides the basis for the prosecutions

H

here broughte

/. similer situation developazd in Grscce after the capitulation
of thz CGreck armicSe ihile it is true that the rartisans of Grosee
sere naver ablc to orzanizc a common front to the extont 1t was dene in
Yugoslavia, the methods of the various partisean r ganizations were vory
much the s Guerrilla tactics wers gmploycde Gorman trocps were
ambushed; transportation and conrunication systems sabotazzds The
capture of the porpstrators was next to impossiblece sepin droconic .

measures of terrorism and intimidation were indulged in in an attsmpt

to subjugate the countrye It was with this situation that List, Kuntzc,

Lochr and von Woichs had to deal in their capacitics as over-all
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in the southeasbtern areas
- e e b m A ) q . |
TEE PRESIDENT: +the Tribunzl will be 1n rscess T of 1L vk EFat
minut:se

(/s recess was takana. )
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. THE MARSHAL: All porsong in the Courtronm pluase take
their seats,
The Tribunal is again 1n stssion,
THE PRESIIENT: Judge Burke will continuc reading the opimien,
The Dofendant Wilholm List was the fifth ranking Ficldmarshal in
the Cormgn Army, He was a thoroughly $raincd and cxpericnced military

‘ commander, He was the commandor-in-chief of the Tyelfth Army durdng
)

1

I the invasion of lugoslavia and Grecce, and, in addition thercto, in
Juno, 1941, became the 4Armed Forcug Commander Southcest, a position
“L/ he rotaincd until illocss compelled his termporary retirement from active
3 gervice on 15 October 1941, From July to Scptember, 1942; he was ré-
turned t0 active scrvice as cormander.in-chief of Army Crovp 4, en
army grovp operating on the Rugsian froat. He stands charsed
on all four counis of the indi ctment,

On 9 June 1941, Hitler aprointed the defendant Dist to be Webrmechd

0

Commander in the Scuthesst with hcadquarters in Srlonika, Hi
commigsion provided that the Yohrmacht Commander Southeast

is the supreme representative of the Wehrmacht in the Balkans and

cxercigcs oxceutive authority in the territory occupicd by Gormen

troops, Dircetly subordinated to him wore the "Commander Serdia,

the "Commender Salonika—Aczcea' apd the "Commender of Southorn Grecea',
Among the dutios assigned was the ssfeguerding of the unificd defense
of those parts of Strbia and Grocce, including tho Creek Islands,

which were occupicd by Germen tro ps, azainst attacks amd wnrest,

The defendent Focrtsch, who had become Chief of Staff of the

1941, contizucd as Chief of Staff to the

Twelfth Army on 10

|

| defondant List in his now cepacity as Wehrmacht Cormander Scutheast,

|

' The rocord shows that attacks on German troops ond acts of

tation and communication lincs presgressively

sabotare araginst n ooT

incromsed throughout the swmer of 1941, Dven at thig early date, the

(o]

| shorting of inmocent mombers of the population was conmenced as a means

| of suppressing rcsistance, Excerpts from the wer dizrics and orders
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of the participating units reveal, for example, that on 5 July

1941 thirtoen communists and Jows were killed in reprisal in Belgrades

on 20 July 1941, fifty-two communists, Jews and members of familics of
band membors were killed in reprisal for the attack on Goneral Lontsdhar;
on 25 July 1941, 100 Jews were killed in Belgrade hecause a gixteen

vear old Serbisn girl threw a bottle of gascline at a Cerman motor
vehicle at the alleszed ingtization of a Jewy on 29 July 1941; one hundred
and twenty-two communists and Jews were killed in Belzrade in reprisal
for acts of sabotage; and many other orders and reports showin:s the
shootinz of hundreds of the inhabitants in reprissl, On 5 September
1941 the Tesistance movement had developed to such a point that the
defendant Iigt put out an order ~n the subject of its supprassinn. In
this order, he said in peri: "Ia regard to the above the following
aspects are t0 be taken into consideration: * ¥ %

‘

Ruthless and immediate meagurcs against the ingurgents, against

)

their accomplices and their families, (Hanglnss burning down

- £
of villeges involved, selgure of more hostaszes, depcristicn of

relatives, ctco, into concentrat n camps)a
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On 16 September 1941; Hitler in a personally signed ordery charged
the defendant List with the task of suporessing the insurgent movement
in the Southeast, This resulted in the commissioning of Cencral
Frangz Bochme with the handling of military affairs in Serbia and in
the trangfer of the entire executive power in Scrbia to him, This
delegation of authority wes done on the recommendation and request of
the defendgnt List to whom Bochme remained subordinaie,

On 16 September 1941, Ficldmarshal Keitel, Chief of the High
Command of the Armed Forceg, ilssued a directive pertaining to the
suppression of the insurgent movement in occupied territories, The
pertinent parts of thig order are: '"Mcasures taken up to now to

countergct this genoral commurist ingurgent movement have proven themselves

to be inadequate, The Fuehrer now has ordeved that severest means are

to be employed in order to break down this unvement in the shortest time
possible, Only in this mennor, which has always been applicd successfully
in the higtory of the extension of power of grest pecples can quiet be
restored,

"The following directives are to be applied here: (a) ZEach
incident of ingurrcction against the Gérman Wehrmgcht, vegardlesz of
individual circumstances, must be assumed to be of communlst orgin,

(b) In order to cbop thewe intrigucs at their inception, scverest
megsures arc tC0 be ap. lied immediately at the first appcarance, in
order to demr-nstrate the authority of the occupying powor; and in
order to prevent furth.r prozress, Cne must keep in mind thet a
human life frequently counts for navght in the affected countrics
and a decterring cffect can only he achieved by wnusual scverity.

In such a case thc death penalty for 50 to 100 communists must

in gencral be deemed appropriatc eg retaliation for the life of a
German soldicr, The mgrnor of exccution must increasc the detervent
effect, The reversec precedure — to procecd at first with relatively
casy pubishment and to be satisfied with the threat of measurecs

of increcascd scverity as a detervent does not ceorrespond with thege
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principles and ig not to be applieda" Thig order was received by
the defendant List and distributed to his subordinate units,

On 25 September 1941, Gencral Boehme issued an order to his
gubordinate units in part as follows:

"After digsemination, destroyl

"In March of this ycar, Sorbig shamefull:~ broke the friendship
tre ty with Germany, in order to strike the German units marching against
Greece in the back,

"Cermgn revenze stromed across the country,

"We mugt turn to new, grioter goals with all cur forces at handa
For Serbia, this was the sign for a new wprising, to which hundreds of

Cerman- goldi. - s have already fallen in sacrificc, If we do not

]
procced here with all means and the greatest rulhlessness, our
losses will climb to unmeasursble helghts,
"Your migsirn lies in carrying rubt recommaissance of the country
in which Cerman blecsd flowed in 1914 through the treachery ~f the
Serbs, men and WOmell,
‘ "Tnu are svengers of these dead, 4An intimidating example must
' be created for the whole of Serbia, which must hitsthe whole populaticn
most severely,
"Iveryone who wishes tn rvle charitably sins sgainst the lives
<

of his comrades, He will be called to eccrunt without regard for his
person and placed before a court martialo” ~

On 28 Scptember 1941, Fieldmarshal Keitel dirceted the fellowing
order to the defcndant List:

Becavee of the attacks on members of the Wehmacht which have
teken place lately in the occupicd tervitories it ig pointed out,
that it is opporiunc for the military commenders to have always at
their disprsal a number of hostages of the different pelitical persuasions,
— 1,0, (1) Watirnalists (2) Democratic Middle-Class, and (3) Communistse

!

"It is of importence that ameng these are leading personalities

n

or members of their families, Thelr names are to be published,
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WTn case of an attack hostages of the group corresponding
to that to which the culpril belongs are to be ghot,

"It is requested that commanders be informed in this sense,”

Cn 4 October 1941P the defendant Ligt directed the following
order to Cenergl Bader, the Plenipotentiary Commanding Cencral in
Serbial

"The male population of the territories to be mopped up of bandits,
is t0 be handled according to the following points of view:

"Men who take part in combat are to be judged by court martiale

"Men in the insurgent territories who were not encountered in
battle, are to be examined and ——— ‘

"If a former participation in combat can be proven of them to
be judzed by court martial,

H1e they are only suspected of having taken part in combat,
of having offered the bandits support of any sort, or of having
acted against the Wehrmacht in any way, to be held in a specilal
collecting campe They are to serve as hostages in the event that
bandits appeary or anything against the Wehrnacht is undertaken in the
territory mopped up or in their home localities, and in such cases
they are to be shot,"

On 10 October 1941, Cenrral Boehme issued an order to military
units under his commend relgiive to the crushing of the insurgent
movement, the appiicable parts of which are:

"In all commands in Serbia 'all Communists, male residents
suspieious as such, all Jews, a ceértain number of nationalistic and
democratically inclined residents are t0 be arrested as hostages,
by means of sudden actioms, It -is to Fe explained to these hostages
and to the population that the hostages will be shot in case
of attacks on Cermans or Volksdeutsche, * * A K

"If losses of Cerman soldicrs or Volksdeutsche occur, the
territorial competent commanders up t0 the regiment commanders are

to decree the shoating of arrestees according to the following quotas:
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(a) For each killed or murdercd Germen soldier or Volksdeutsche (men,
women or children) one hundred prisoners or hostages, (b) For each
wounded Cerman soldier or Vollksdeutsche 50 prisoners or hostages,

"The shootings are to be carried out by the troops,

"If possible, the execution is o be made in the daily reports,
whether and to whay extent the repriasl meamsure is carried out »r when
this will be finished,

"In the burying of those shot, care is to he talten that no Serbian
memorials arise, Placing of crosses on the graves, decoration, ctc,
is to be nrevented, Buriagls are accordingly to be carried out best
in distant localitics,

"The Communists captured by the troops in combat actions are to
be hanged or shot as a matter of principle at the locatirn in question
as a frightening measure. ILocaslitics which have t0 be taken in combat
are to be burncd down, as well as farms from which troops were shot
at, "

After the issuance of the foregoing orders, the shooting of innocent
memberg of the population was stepped up. Acts of sabotage increased
and attacks on German military persomnel continued unabeted, The
evidence 1s conclusive that a large number of reprisals against the
population Gere carricd out on the basis of the 100 to 1 ovder, OSpace
will not permit a detailed account of each of these actiong, We shall
content ourselves witn a recitation of the facts of one incident that
bears similarity to many othor ghown By the reocord,

On 2 Octoher 1941, at a small village near Topola, a troop unit
of the 521 Army Signal R giment consisting of two officerg and 45
men wag ambushed from the cornfields alone the road on which they
were traveling, A few dead and wounded were found at the scene
of the attack, In a small valley near by, oth«r dead soldicrs were
found, A survivor who escaped being killed by feigning death, gave
information that these men had been lined up and killed by the

partisans by machine gun fire, The total casualties consistcd of 22
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dead, 3 wounded and 15 or 16 missing, ‘The incident was reported
through reguler channels to higher commanding officers,

On 4 October 1941, Ceneral Boehme issued an order of reprisal
for the killing near Topola which was in part as follows: "21
soldiers were tortured to death in a bestial manner on the 2nd of
October in a surprise attack on units of the signal regiment between
Belgrade and Obrenevac, As reprisal ang reteliationy; 100 Scrbian
prisoncrs are t0 be shot at once for each murderasd Gefman goldier,
The Chief of the Military Administrationis requested o pick out
21C0 inmates in the concentration camps Sgbac and Belgrade
(primarily Jews and Communists) and to fix place and time as well as
burial place, The shonting details are to be formed from the 432
Diviginn (for the Sabac concemtratirn Campj and from the 449th Corps
Signal Battalion (for the Belgrade concentration camp.)"

On 9 October 1941, CGeneral Boehme informed the defendant List as
follows: "Execution by shonting of abrut 2000 Communists and Jews in
reprisal for 22 murdered of the Secnnd Battalion of the 421st Army
Signal Communication Regiment in progress.”

Annther report distributed teo the 1éth Army commanded by the defend-
ant List ‘stated 180 men were executed on 9 October 1941‘and that an
additinnal 269 were executed on 11 October 1941, Aftor the killing
of the 449 men, thc psychological cffect upon the participating units

was such that a transfer of the missi-n was made to an ther unit,
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On 9 October 1941, the Chief of the Security Police and of the SD
reports: "In reprisal for the 21 German soldiers shot to death necar
Topola a few days ago 21000 Jews and Gypsies.arc being executed, The
execution is carried out by the German Wehrmacht. The task of the
Sccurity Police is merely to make available the required number, 805
Jews and Gypsics are taken from the camp in Sabac, the rest from the
Jewish transit camp Belgrade." On 20 October 1941, the Chief of the
Security Police and of the SD in Berlin reported to the Armed Forces
Commander Southeast as follows: '"In reprisel for 21 dead German lehr-
macht soldiers, 2100 Jews from the Jewish camp were made aveilable for
execution by order of Corps Headquarters 18, The liehrmacht is carry-
ing out thc execution.”

On 21 October 1941, the Chief of the Sgcurity Folice and the SD
reported.to the Armcd Forces Commander Southsast in part as follows:
"After ruthless action by‘the troops was pound to fail up to the time
of the employment of the Plenipotentiary Commanding General in Serbia
because of the lack of correspending orders, Lt., General Boehme's
order, according to which 100 Serbs will be executed foi every soldier
killed and 50 for every soldicr wounded, has established a completely
clear-cut line for action, On the strength of this order, for
instence, 2200 Serbs and Juws were shot in reply to an attack on a
conyoy near Topola, curing wnich 22 members of the Wehrmacht perished,
while in rcturn for the soldiers killed in the fight for fraljevo so
far 1736 inhabitants and 19 Communist women from Kraljevo have been
executed,”

The e vidence shows that after the capituletion of the armies of
Yugoslavia end Greece, both countrics were occupled within the meaning
of intérnational law. It shows further that they remained occupied
during the period that List wes armed Forces Commender Southeast, It

is clear from the record zlso that the guerrillas participating in the

incidents shown by the evidence during this period were not entitled to
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be classcd as lewful belligerents within the rules hercin before
announced, We agrec, thercforc, with the contention of the defendant
List thet the gucrrilla fighters with which he contended were not
lawful belligcrents entitling them to prisoncr of wer status upon
capture. We are obliged to hold that such guerrillas were franc-—
tireurs who, upon capture, could be subjected to the death penaltye
Consequently, no criminal responsibility attaches to the defendant List
becouse of the execution of ceptured partisans in Yugoslavia agd
Grecce during the time he was Armed Forccs Commender Southeast.

We find thot the "Commissar Order! of 6 Junc 1941 rcquiring the
killing of ell captured Commissars was not issucd, distributed or
oxccuted in the occcupicd territery under the command of List whilc he
held the nosition of Armed Forccs Commandcr Scutheast. The charge that
such order was issucd, distributed and exccuted by him while serving
on the Russian front as Commander-in-Chicf of army Group &, is not
csbablished by the record. The cvidencc fails to show beyond & reson—
able doubt that List was in any way responsible for the killing of
Commnissars mercly because thcy were such., Consequently, the defendant
Iist is ound to be not guilty of any crime in connection with the
Commissar Order.

The defendant List contonds that he never signed en order for the
killing of hosteges cr other inhabitants, or fixed a ratio determining
the mumber of persons to bc put to death for cach Germen soldier killed
or wounded. The record sustsins this cdntention. It will be obscrved,
however, that as 2 high-ranking commanding general no such act was
ordinarily within thc scope of his duties. It discloses, howeVer, that
List caused the Keitel Order of 16 September 1941, containing the 100
to 1 ratio to be distributcd to his subordinste commanders. This order
provided, among othcer things, that 100 reprisal prisoncrs shou 1d be
shot for cach Cerman soldier killed and 50 killed for cach German

soldicr wounded. It is urged that the order was worded in such a way
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that literal compliznce wes not required. We do not deem it material
whother the order was mandetory or dircctory. In either event, it
authorized the killing of hostagcs and reprisal prisoncrs to an extent
not permitted by intcrnational law. 4n order to take rcprisels at an
arbitrarily fixed ratio under any and £1l circumstances constitutes a
violation of internationsl law, Such an order appears to have been
mede more for purposes of rcvenge than as a deterrcnt to future

illegal acts which would vary in degrce in each particular instance.

An order, dircctory or mandatory, which fixes a ratio for the killing
of hostages or reprisal prisoners, or requircs the killing of
hostoages' or reprisal prisoncers for cvery act committed against the
occupetion forces is unlawful, Internetional law places no such un-—
restrained and unlimited power in the hends of the commending general
of occupied territory. The reprisols teken under the authority of

this crder were clearly excessive. The shooting of 100 innocegt
nersons for each Germen soldicr killed at Topola, for instance, cannot
be justified on any thcory by the record. Therc is no evidence that
the population of Topola were in any monncr responsible for the act,
In fact, the record shows that thc responsible persons were an armed
and officered band of partisens. There is nothing to infer that the
population of wopola supported or shielded the guilty persons. Nelther
does the rccord show that the population had previously conducted
themselves in such a manner as to have been subjectcd to previous
reprisal actions. &n order te shoot 100 wersons for cech Germen soldier
killed under such circumstances is not only excessive but vholly un-—
warranted., We conclude thet the reprisal measure taken for the
ambushing and killing of 22 Germen soldicrs at Topola werc excessive
and therefore criminal., It is urged that only 4L9 persons were actually
shot in reprisal for the Topola incident, The e vidence does not con—
clusively establish the shooting of more than LL9 persons although it

indicates the killing of a much greater nusber. But the killing of 20
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roprisal prisoners for cach Germen soldier killed wes not warranted
under the circumstances shown. Whether the numbcr of innocent persons
killed wes 2200 or 449, the killing was wholly unjustified and unlawfut.
The reprisal measurcs taken for the Topola incident were unlawful
for enother renson. The reprisal prisoncrs killed werce not teken
from the community wherc the attack on the German soldiers occurred.
The rccord shows that 805 Jews and Gypsies were taken from the
collection cemp at Sabac and the rest from the Jewlsh transit camp
at Belgrade to be shot in reprisal for the Topola incident., There is
no ¢vidence of any connection whatever, geographical, recial or other—
wise, between the pcrscns shot end the attack at Topola, Nor coes
the record disclose that judiciel procecedings were helds The order
for the killing in reprisel appears to have been arbitrarily issued_
and under the circumstances shown is nothing less than plain murder,
It is further contended thet the basic order for the taking of
reprisals was issucd by the High Command of the Armed Forces to whom
the dofendent List wes subordinste and that this has the effect of
relieving him of responsibility. Such a defensc is not availesble to
him, An officer is duty bound to cearry out cnly the lawful orders
that he recéives, One who distributcs, issues or carries out a
criminal order becomes a criminal if he knew or should have known of
its criminal cheracter. Certsinly a ficldmershel of the German Army
with more than forty years expericnce as a proféssional soldier knew
or ought to have known of its criminal ncture. That he did know of
it is evidenced by the fact thét he onposcd its issuance and, accord—
ing to his own statement, did what he could to amcliorate its effect.
The defendant List also asserts that he had no knowledge of many of
the unlawful, killings of innoccnt inhabitants. which tock place
because he was absent from his headquarters where the reports came in
and that he grined no knowledge of the acts. 4 commanding general
of occupied territory is charged with the duty of maintaining peace

and order, punishing crime, and protecting lives end property within

10476




19 Feb.-l-BK-10-5 Love
Court V, Case 7

the srea of his commend. His responsibility is coextensive with his
area of command., He is charged with notice of occurrences teking
plece within that territory. He may require adequate reports of all
occurrences that come within the score of his power and, if-such
reports aré incompletc or otherwise inadenuate, he is obliged to
require supplementary reports to apprize him of =1l the pertinent
facts, If hg feils to rcquire and obtain corplete information, the
dereliction of duty rests upon him and he is in no position to plead
his own dercliction as a defensc. 4bsence from headquarters cannot
and does not relieve one from rcsponsibility for a cts committed in
accordance with a policy he instituted or in which he acquiesced. He
may not, of course, be charged with scts committed on the order of
someone else which is outside the basic orders which he has issuede
' If time permits he is rcouired to rescind such illegsl orders, other—
wise he is required to take steps to prevent a recurrence of thelr
issue,

Vant of Rnowlsdge of the contentg of reports made to him 1s not a
defense, Reports to comuanding generals are made for their special
benefit. sny failurc to acgueint themselves with the contents of such
reports, or a fallure to recuire edditional reports where ilnadequacy
appears on their face, constitutes a dereliction of duty which he
cannot use in his own bchalf,

Mhe reports made to the defendant Iist as iehrmecht Commender Woubh-
east charge him with noticc of the unlawful killing of thousands of
innocent people in reprisal for acts of unknown members of the popula-
tion who were not Llawfully subject to such punishment, Kot once did
he condemn such acts as unlewful. Not once did he ca2ll tc account
those responsible for these inhumene and barbarous acts, His feilure
to terminate these unlawful killings and to take adecuate stept to
prevent thelr rocurrence, constitutes a serious breach of duty and

#P0osés criminal responsibility. Instead of taking corrective measurcs,
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he complacently permitted thousands of innocent people to die before
the cxecution squads of the Wehrmecht and other armed units operating
in the territory. He contends further that meny of these e xccutions
were carried out by units of the SS, the SD, and local police units
which were not tactically subordinated to him, The svidence sustains
this contention but it must be korne in mind that in his capacity
as commanding gencral of occupied torritory, he was cherged with the
dut& and responsibility of maintaining crder and safcty, the protec-
tion of the lives and property of the population and the punishment
of crime. This not only implics a control of the inhebitants in the
eccomnlishment of thesc punposes, but the control and regulation of
all other lawless persons or groups. He cannot escope responsibility
by a claim of a want of authority. The suthority is inhcrent in his
position as commanding gencral of occupied territory. The  princry
responsibility for the preventicn end punishment of crimec lies with
the commanding general, = responsibility from which he cannob cscape
by denying his authority over the perpctrators.

he record shows thet ofter the capitulation of Yugoslavia and
Grecee, the defendant List remained as the commanding gercral of the
occupied territory. 4s tho resistance movement developed, it became
more and morc apparcnt thet the occupying forcces were insufficient
to deal with it. GHepcated appeals to the High Command of the armed
Ferces for additional forces wcrc rcfused with the demend for a
pacification of the occupled territory by more draconic measurese
These orders were protested by List without avail, He contends that
although such orders were in all rcspecte lawful, he protested from
a humenitarian viewpoint. It is quite evident that the High Command
insisted upon a campaign of intimidaticn and terrorism as.a sub—

stitute for additional troops, Her

i

gein the Germen theory of

9]

expediency and milltery nccessity (¥riegsracson geht vor Hriegsmanier)

supsrseded established rules of internaticnal law, 4s we have
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prcviously stated in this opinion, the rules of internationzl law
must be followed even if it resuits in the loss of a ‘battle or cven a
war. Bxpediency or necessity ‘cannot warrant their violation. That
then was the duty of the armed Forces Commandcr Southeast? We think
his duty wes plain., He was ocuthorized to pacify the country with
military force; he was entitled to punish those wro attacked his troops
or sabotaged his transportation and communication linss as franc—
tireurs; he was entitled to take preceutions sgainst those suspected

of perticipation in the resistance movement, such as rcgistration,
limitations of movement, cur%ew regulations, and other measures
hereinbefore set forth in this opinion. 4s a last resort, hostages and
reprisal prisoncrs may be sheot in accordence with interrnational custom
and practice. If adecuate troops were not available or if the lawful .
measures ageinst the ponulation feiled in their purpose, the occupant
could limit its operations or withdraw from the country in whole or

in part, but no right cxisted to pursue a policy in violation of
international law,

The record cstablishes that Iist was an officer of the "Cld School
which quite generally rcscnted the control of the Nationel Socialist
Party over the Wehrmecht., [hat Adolf Hitlcr in his capacity as
Commander-in-Chief of the armed Forces was gencrally comsidered &
rank ematcur in militery matters by this group scems to be guite well
established, The subsequent rctirement of List "by rcquest" because
of 2 difference of opinicn with Hitlsr on tactical matters during the
Russian Campzign further - sustrins his claimed viewpoint with respect
to his relations with Hitler ané the National Socialist Farty, IList
states that his viecws on political matters were not inconsistent with
his swbsequent military service. It was his opiniocn that Hitler came
to power in a lawful manner and that his obligation as a soldier and
his loyalty to his country reguired him to coatinue in militery service,

That he was not in accord with many of the orders of the High Commend

10479




19 Feb.-M-BK-10-8=Love
Court V, Case 7

of the armed Forces with refercnce to the pacification of Yugoslavia
and Greece is shown by the record. That his appeals for more trocops
for the subjugation of the growing resistance movement werc met with
counter—directives and orders by Hitler and Keitel to accomplish it by
2 campaign of terrorism and intimidation of the pcpulation is amply
established, That his orders znd directives wers more moderate than
those of his superiors ceannot be guestioned. It is clear alsp that he
was continually plegued with the operztions of organizations receiving
orders direct from superiors ih Berlin, such as the S°, the SD, the

S4 and emissarics of Goering in the administration of his Your Year

Plan,
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That German prisoners oapturcd by the resistance forces were tortured,
mutilated and killed is shown by the evidence, In this connection, we
point out the extent to which unlewful reprisals and cowntcr—reprisacls
may lcad, FExcesses'on thic part of troops arc bound to occur in any 1
but certainiy they will be more vicious and barburous if eruclty ond
harshness constitute the policy of the commanding officers. It is clmost
\
incvitable thot the murder of innocent members of the population, including
the relatives and fricads of the franc—tircurs, would generate = hotred
that wos bound to cxopress itself in counter-repriscls and acts of
strocity. As the scverity of the draconic measures of the Wehrmecht
were stepped up, so also uere the reprisals in answer thereto. There
could be but one result, - o complctely chaotic condition with an absolute
disregzrd>ol the lows of wor on the part of the fighters of both forces
with acts of atrccity progressively inercasing. The'situation provides
adecuate proof for the nceessity of cnforcing the laws of wmr if torture
and barbarity are to be reostroined. The failure of the na ations of the
world to deal specifically with the problam of hostages and roprisals
by convention, treaty, or otherwisec, aftcr the closc of Torld Var I,
crontos o situation thot mitigntes to some oxtont the scilousncss of the
offensc. Thesc foets may not be cnployed, however, to frec the defondant
from .the rosponsibility for crimes committed. They arc material only to
the oxtent thot they bear upon bhe gusstion of mitigation of punishment,
o conclude therefore that the evidence establishes the guilt of
the defendant List beyond a reasonable doubt on Counts Onc, ond Threc.
. On or about 24 October 1941, the defondant Kuntze wos appointed
Deputy “ehrmacht Comnmander Southenst and Comiander—in-Chicf of the 12th
o

Army. It is cvident from the record thet the appointi

cnt wos intended

as . tamporary oac for the poriof of the illness of Ficldmarshal List,

[

He assuricd the command on his arrivel in the Balkans on 27 October 1941,
He was superscded by Goneral Alexrender Loehr in June 1942 but rcmoined in
the position until the arrival of Goneral Lochr on 8 August 1942,

The rccord shouws that in Junc 1940 before con¢1v to the Balkeons, the
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dofondnnt Kuntze became the commander of the 42 Arhv Corpse In Junc 1941,
this corps vas transferred to Best Frussia where it wns subordinated to
the $th Army in the fighting agninst the Russians. From the middle of
Juls 1941 to October 1941, tha cords WRs subordinated to the 18th Ariny
Pursuant to orders previously rcccived, the corps, on or cbout & October

1941, commenced operations for its trossfeor to the Crimen whici were

concluded on” 20 ctober 1841l. It was upon the arrivel of Kuntzc in the

1 ()

that ke received tho oxder to report to hot resulted in

l_
e
i
Q)
=
ct

- e al
alatoss Southcast,

ment s Depuby Tichratclv

M

The defendant Huntze is digtributing md

cxceuting the Comdssir EunIehy Uitlcr-ordcred the

kiilling of capburcd Commisa cvidence was ofifered

thot from 1° July 1942 to 4 July 1942, ceptured Commiagsnrs were killed by

the 217th Infentry Division, Tho CVILAGHCC SHOWS that this division was

cubordinated to the 42nd Corps from AU sust 1941 unbil tiic corps was

o

transforred to the Crimesn. Conszgucntly, the defendnat Kuntze 1s nob

chargoable with the nets of + Division thot occurrca

prior to August 1941, ZIvidencs wWns SL8X Ffored showing thot units of
he 6lst Infrntry Division Willcd.n nuber of copturcd Comalssirs betweon

26 3cpbember 1941 ~nd 28 October 1943, It is ovident that the killing of

arg aftor & October 1941 comiot bo charged to bhc

dofendant Kunbze for the reagon wlid bhe 42nd Ooros was on that dote

Divisicen romcined bhohind and dn

moving to the Crimen. The
the very nature to the 4L20d Corids,

There on) - Divislon, DOWCVCT,

under date of 26

of sabotours ond comuissors By ohe ricid Gt gouad LOLn, 2 ualt

subordin:te to the Olst The defendont Kuntzc ac

wns subordinate to nim from the middles

that the 6lst Infonbrd

l—
!
(@]
(e}
o
Q
e
(@)
B
L]
ij
o}

wveiT. He

of Septeuber L1941 to the First port of

Genmies bhot he ordercd any such

ireident and led no

oub. - He stotes that he !
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knowledge 'of the sheoting of » unit subordinate o him.
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He states further thet the army com-ander to whom he was subordinate had
specifically directed him to treat commissers as prisoners of war and
that he complied in all respects with “rhat order. Tle do not think the
foregoing evidence is sufficientv Lo hold the defendant criminally
responsible for the issuance, disbribution or execubion of vhe Comnlsgar
Order. Nor does the evidence establish that the Commissar Ovder wes

made effective in the Balken area. It will not sustain o finding that

tiis order was issued, distributed or eXscuted by the defendant X
durinz the -time he was Depu Xy

(&)

Tnis defendant is also cha

execubing the Commando Order of L s
comnend in the Balkons., 2y this order, issued by Hitler in person, atll

sabotage troops generally referved To a8 ndoes , were to be shot
immediately upon capture. The recora sl.ous that Kuntme was relieved of
nis command by CGeneral Loenhr on 3 fugust L94Z. Consequently, the order
was not issued until after Kuntze had ieft the southeastern arcd.

The prosecution has not attempted to disprove this fact and it must be

treated as established. Tue dafenda.t Kuntze has not been S0V to nave

ndos or other

violated any duby with reference to Mis trsatment of comma
groups mentioned in the Commande Crder.

‘e hold also thnat tie resisoance forces with whigh we are here

concerned were not entitied to be classed as lswful belligerents during

L1

thie period the defendant Kuntze was Desuby Welrmacit Con mander

O’J

The ressons stated in the s entnent:of t.ils subject in its relation to

the defendant List apply as well to tie defendant Kuntze and they will

1 responsikility can therefore attach

be repeated here. Io

not
to nim because of the kiliing of captured menhers of the rosistance

forces, they being franc-tireurs subject to such punisiment.

The defendant Kuntze contends that a right exists to vake repri isals

by killiing hosteges and veprisal. [ Ilsoners in retaliation for the criaii

§

acts of the resistance forces ¢ :nd other un

K
sl
:

knonn persons. He agserts also
that members of bands and those supporting vhem were used for revrisal

purposes and that he new of no instance where a conirary COUrse was

10483




CUURT V CaSE VII
19 Fab 48-11~4-Si~ABH-Prinecu (Schaeffer)

pursued, He denies that excessive and cisproportionate reprisals were

or no knowledge of the harsh

(=5
[95]
o
{
i
9
)

taken and claims to have

9

measures baken as suown by the war diaries, orders and reports offered

in evidence. He further contends that the measures taken were srescribed

3

by superiors whose orders ng¢ was bound to follow, The legal questions
£

thus raised have been dealt with in disposing of the case against tle

L

defendant List and will not for reascns of brevity bes repeate d nerce

The factual sitvation will
The defendant Kunbze assuacd commnnd in ths Southcast on 27 Cctob

1941, a month which exceeded all previous monthly records in kiiling

a A "

innocent members of the pepulation in reprisal for

the crin
wnknovin personse On 9 October 1941, 2200 comunists and Jews were shob
in reprisal for 22 Cerman soldiers of the 52Lst Signal Regiment murdered
at Topola; on 18 October 19/, 1735 men 2ad 19 comamunist women were siiot
in reprisal for Germen losses susteinced in the fight for Eralijevo; on

19 October 1941, 182 men were sidt 1o desth in liackovac and 1600 men

from Valjevo were shot to deatii in roprisal for 16 Cermans killed and

2l wounded; on 21 October 1941, 2500 Scris of various ages and srofcssions
were shot to death; on 27 Ocuoboer 1941, 101 arrcstccs were siiot to death
with further killings to be carricd out aftcr morc arrcstcos had ozen

turned in; end on 28 Octobor 1941, 2200 Sorbs werc shot f r 10 Geraman

soldiers killed and 24 wounded 1n action.
that Kuntze could step into the com end in tho Southcast in whe midst of

the carrying out and rcporting o isal sctions without gaining

knowledge and approval. Reports sade to tho defendant Kuntze, siowil in
the evidence, reveal that on 29 Octover 1941, 76 porscons wmere saot din

'
reprisal in Serbia; on 2 Hovember 1941, 125 persons were siot to death
at Valjevo; and on 27 November 1941, 265 commnists were shot as a
reprisal measure at Valjevo. Under da vte of 31 October 1641, the Commanding
General in Serbia, General Bochme, recapitulated the shootings in Serpia
in a report to Kuntze as follows; !Shootings: 405 hostages in Belgrads
(total up to now in Belgrade 4750). 90 communists in Ca.p Sabace 2500

hostages in Kragujevac. 1700 hostages in Kraljevo," In a similar repord
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under date of 30 Novembecr 1941, Goncral Bochme reportcd to Kuntze os

follows: '"3hot as hostoges (total) 524 (500 of thesc by Serbion

Atzxiliary Police).m ny ovhicr similar shootings arc swowun by the
record., Iincluded wos o report cover: ohe whole period of the resistance

rove, znt up to and ineluding 5 Deccuber 1941 wherein it is shown thot

5

31,338 reprisal prisoncis were to- e shot on the basis of the 100 to 1

4 AL T /
; order, that 11,104

wnd becn shot and viat 20,174 remained to be S0t in

reorisal to fulfil the cuova fixed on the 100 to 1 basis,

The Tribunoi wall take its noon reecss &40 Tids

tune and reconvone ot onc—ohirtir,

v

bE MARSHAL:  The Tribunal will be in recess until

(The Tribunal adjourncd until 13350 hours, 19 Februory 1948)

»




