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MILITARY TRIBUNAL NO. 1IV

CASE NO. 5 ' J

THE UNITED STATES OF AMERICA
—against-

FRIEDRICH FLICK et al
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For the reasons hercinafter set forth, the Prosecution respect-
fully opposes the ifotions to Dismiss Nos. IT and III «né Motion For
Finding of Not Guilty No. V herctofore filed by each of the ¢cfendants in

the sbove cntitled action.

A ilotion to Dismiss No. IT

e e e e I

In their Wotion to Dismiss No. II, the defcndants contend,
firstly, that thc acts nlleged in the indictment fnil to congtitute an
offense agninst the laws of war and the laws of the United Statcs of
fmerica. In Section € of the Answer and Memorandum in Opposition to
Defendants! 1otion to Dismiss No. IV and Motion to Striks No. T, the
Prosecution hns demonstrated that this Tribunel has jurisdictlon over
the offenscs for which defendants were.indicted. It was there pointed
out that Military Tribunrl IV is not o military commission and its
jurisdiction is not limited to violations of the laws of war,

Militery Tribunel IV is not required to apply the law of the United States
in the trinl of these defendants, nor cven the low of nations es hereto-
fore recognized by the courts of the United Stotes. Ls on international
eourt and a court of occupicd Germony, it is required to apply Control
Council Law No. 10, a law promulgated by the quadripartite governing body
for occupied Germony. The crimes specified in Control Council Law No. 10
heve their brgis in internntionsl conventions, and particulsrly in the
Charter cnnexcd to the London Agreement of 8 Lugust 1945, »s interprsted

end anplied by the Internationsl Military Tribunal. Military Tribunal IV




waslcreated for the purpose of bringing to trial persons indicted for
these crimes. The indictment under vhich these defendants were tried
desceribes in five counts offenses which fall precisely within the defini-
tion of the crimes declared indictable under Article IT of Control Council
Loy Mo. 10.

The defendrnts nsscrt ~s o second ground for their Motion to
Dismiss Mo. II thoat they hnve been denicé full opportunity to present
evidence before this Tribunnl to ecstablish thot the ncte 2lleged in the
indictment did not constitute ~n offense cgainst the lai's, usnges and
customs of wnr ~s recognized nnd cstablished by internstionsl law, #nd
thot meny of the ncts so ~rlleged do not constitute nn offense uncer
international lav. It hezs clrendy been pointed out that the jurisdiction
of this Tribuncl is not limited to off'ensecs against the laws, usages and
customs of wor, ns nsscrted by the defendonts. To the cxtent thot the
defendants in their motion stote thot they theve been denied full
opportunity to present evidence" to show the alleged ncts did not
constitute such offenses, the motion is too indefinite to permit of an
~nswer. Mot one single fnet is averred to support their conclusion.
Tt mny bhe obscrved, moreover, that the cuestion of vhethor the nets
~1leged in the indictment constitute an offense within the jurisdictien
of this Tribunsl is = cuestion of law, not of fact. Thig reguires no
production of cvidence on the part of the defendants, but is a cucstion
of lar to be determined by the Tribunal after such rrgument s the

defendents core to moke.

In their ifotion to dismiss No. III, the defendonts contend in
Poragreph 1 that they vere held in continuous confinement for some months
and were denied opportunity to contrct Defense Counsel or to moke other
proper nrrongements for their defense orior to the date the indictment was

served upon them, ~nd thot all the defendonts were not brought before the

Tribun~l prior to 15 Harch 1947, the doy of srraignment, all of which is




soid to be in violation of due process of law.

The facts nre that nll of the defendonts, except Burkart, were
served with the originel indictment on 10 Februery 1947 =nd arraigned on
15 March 1947; «¢ll of the defendants, including Burkart, Qere served with
the smended indictment on 18 March 1947 snd arraigned on 19 April 1947,
the trinl ~ctunlly beginning on the latter date. The duration of
continuous confinement of the defendonts prior to indictment hos not,
with the exception of Flick, been prolonged -— 54 doys for Kaletsch,
19 dnys for Steimbrinck, 9 doys for Terberger, 7 deys for Welss, nnd 1 day
for Burkart. Curiously enough, Burkart nlso joins in the Notion on this
gfound,nlthough it is difficult to imagine how seny person could be served
with »n indictment sooner after crrest than he vas. Since this Tribunal
hrs no jurisdiction over the confinement ns such prior to indictment, the
only possible issue herc is vhether defendants were prejudiced in their
defense. But nonc of the defendants nllege that the lack of opportunity
to contrct Defense Counsel or to mrke other arrengements for their defense,
ng » result of their confinement, has in oy vay prejudiced their defense.
Moreover, the cefendsnts hove railséed no such compleint curing the course
of the triol nor nsked for ony remedinl nction by the Tribunnl to remove
ony olleged prejudice.

Tt hns clrendy been pointed out in Section D of the Prosecu-
tion's fnswer ancd Memorsndum in Opposition to Defendants! Motions I and
IV thot the constitutionsl provisions of the United States heave no applica-
bility to this proceeding. [frticle IV of ordinsnce No. 7 provides inter
alia thet "a defendont sholl have the right to be represcnted by Counsel
of his ovn selection ..., " This right, by c¢efinition, only crises after
the defendrnt has been indicted. ordinsnce No. 7 has no n~pplicsbility
to the detention of n security or » war criminsl suspoct prior to the time
on indictment is served upon him, oné this Tribunel has no juriscdiction in
the premises prior to that time. The motion of the defendants shows on

its free thet ench of them exercised their right to be represented by

Defense Counscl ns of the time the indictment vos served upon them,




Defense Counsel here apparently rely upon the fomous cose of
MeNabb_v. U.S.  The Supreme Court there held, according to respondent!s
recollection, that ~ confession obtained from McNabb by foderal sgents
wos improperly acdmitted in evidence by the trinl court on the ground

thnt 1cNabb had not been token before o committing megistrate within =

rensonchble time og required by n stetute of the United States. It also

appenrcd that Hclebb had been subjected to more or less uninterrupted
questioning for approximately L8 hours. However, the holding wes not
based on the use of froud, duress or coercion, or upon ony provision of
the Constitution, but rather on the stotutory requircments. Thig casec
hns been much criticized and rarely, if ot oll, followed in the Stote
courts, ~lthough meny have statutes similar to thot involved in the
Mcliabb_case.

Mothing could be clearer then that the principle of the McNabb_

~se, not to spenk of the federal statute, hrs no ~pplicability to these
proceedings. Military law governs occupied Germnny.  Hundreds of
thousonds of persons were nrrested os security suspects during hostilities
~nd therenfter. A& relotively smell number of these have been
subsequently tried for the commission of wor crimes. L requirement that
-11 persons orrcsted by the military ~uthorities be immediately brought
before n committing megistrote, provided with Counsel anc the'like, is
o reductio nd absurdum. ®or criminel suspects are screcned ns fast ns
humnnly possible esnc brought to trisl s soon 28 facilitics permit.
No suspect is put on trisl before hu hos been charged ~nd provicded with
Defense Counsecl.

it best, the defendonts rnise only on cvidentinry question,

i.c. vere the strtements token from defendonts before rrraignment admiss-
ible in evidence, vhich in no event con form the boasis of ao HMotion to
Dismiss. in objection to their andmissibility should have been raised

o1 the time of offer. To thce extent thot this wos done, the Tribunal

hes clrendy mode its ruling. To the cxtent thrt this was not done,

Defense Counsel have waived the objection.




Tn paragraph 2 of their potion to Dismiss, the defendants
complain that their property has been impounded =nd thet they heve been
denied ond ceprived of ony use thereof in making any adequete anc proper
provision for their defense, all of vhich 1is snid to be in violation of
the laws of war, the Constitution ond the laws of the United States, and
the principles of pencl law of ~l1l civilized nations. The only
possible issue here is whether the ncts complained of by the defendants
heve prejudiced their cdefense. This they do not cleoim. The cdefendents
do not nllege that they hrve been uncble to obtain vhotever funds were
necessary to conduct their defensc from sources other then thelr own
property. The defendants are not recuircd to pay Defensc Coumszl or to
provide them with funds neccssary for their cefense. Defense Counsel
are prid for their services from funds made nveileble by the German
econony. They cre furnished office space ond supplies in the Palace of
Justice. officinl transportntion is furnished by the United States
Government . The defendants have not heretofore complained to this
Tribunal thot lnck of funds verc hendicapping their defense.

The record of this proceeding proves thet their defense hes heen =bly
hondled, snd the motion pnpers to which this Answer is directed were
themselves preparced by fmerican Counsel rctained by the defendonts,
yncder such circumstances, thers is no showing whatever that defendants
hove been denied full opportunity to mske o cefense.

In paragraphs 2 ~nd 4 of their Motlon to Dismiss, the
defendents assert thot they hove heretofore raquested that certoin
vitnesses ~nd documents essenticl to their defensc be mace nvniloble,
vhich vitnesses ~nd documents were denied to them by this Tribunal, in
viol-tion of the laws of war, the Constitution cnd laws of the United
States, nnd the principles of penal lew of ~11 civilized nations.

Here agnrin, the contention made by defendonts is completely indefinite.
No particuler instance of the deninl of witnesses or documentary

evidence by the Tribuncl is cited. Horeover, therc is no showing whot-

ever of prejudice ns a result of the nlleged, but unspecified, deninls by
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the Tribunnl of witnesses ond documents for the Defense.
The prosecution cnswers that the Tribunal hes not in- foct denied to the
defendents the benefit of the testimony of any witnesses or cocumcntary
proof vhich mas nvaileble onc materinl oncd relevent to the issues in the
ease. ynder frticle VIII of Ordinmnce No. 7 "The Tribunals moy require
thet they be informed of the nature of sny evidence before it is
offered so thnt they may rulc upon the relevence thercoft. TIf the
Tribunnl hos herectofore denied sny recucsts by defencmnts for the
production of witnesses or cocumentary cvidence, it has been cdone
pursurnt to the lawful suthority granted to the Tribunal hy frticle VIIT
of ordincnce No. 7 ~nd bechuse the vitnesses nnd CGocuments reauested
were not relevant.

Tn poragreph 5, the defendants cver that certain documentary
evidence used in this proceeding ngninst them wos secured by officers
of the ynited States =s « regult of force and unlorful seorch ond
seizure, in violation of the love of war, the Constitution and lows of
the ynited Strtes, ~nd principles of pennl lav of ~11 civilizecd notions.
The defendnnts do not specify which documcnts.admitted in cvidence were
so secured, but it is clenr in muy event that the doctrine of unlawful
serrch and seizure hes no spplicshility to these proceedings.
2s the United Statest Armies overran Germon—occupled territory, onc then
Germany itself, certein specinlized Army personnel seized documcnts, books,
and records for such informrtion of strategic and tocticnl valuc which
they might contnin. This v-g done ng n result of obvious militery
necessity. Thereafter, such cocuments werc collected in various document
centers esteoblished by Army Headounrters in the United Stetes Zone of
Occupaticon. The nffice of Chicf of Counsel for War Crimes secured copies
of many documents ~dmitted in evidence by the use of screening teams
opersting in the cdocument centers.  idditionnl Cocuments admitted in
evidence in this proceeding were initisrlly discovered ~nd obtained by duly
authorized cgents of the office of Chicf of Counsel for ¥War Crimes.
Pursucnt to Executive Order 9547, 2 Moy 1945, Executive Order 9679,

16 Jonuory 1946, HMemormncum No. 15 of nffice of Chief of Counsel,
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29 1parch 1946, General Order No. 301 of the Military Governor,

2/, October 1946, and letter, USFET, 24 October 1946, Gubject: Lppoint-
ment of Chief of Counsel for War Crimes), Genersl Telford Trylor hos
been, since 29 March 1946, authorized to.prepere and prosecute charges
of ntrocities and wrr crimes agroinst leaders of the Furopean Lxis
powers ond their accessories. The powers thus conferred on the Chief
of Counsel for War Crimes necesscrily includec the right to discover
rnd secure evidence for use in wor crimes trials. It is clecr, there-
fore, thnt the securing of evidence acdmitted in this proceeding on
behnlf of the Prosecution wns nccomplished pursu-nt to lawful authority.

For rensons nlreody set forth in the Prosecution's jnsver and
Memorandum in QOpposition to Defendants! Motion to Dismiss No. IV and
Motion to Strike No. I, the provisions of the Ath hmendment stating
thnt "The right of the people to be secure in their pcrsons, houses,
papers, oné effects, ngainst unrecnsonable searches ~nd seizures, shall
not be violated ..." Coes not epply to this proceeding nor, in any
event, hrs it been violnted. What wns done clesrly dic¢ not constitute
an "unreasonable search s~nd selzure. To assert th-t the military
authorities may not, during time of war, enter into houses and buildings
in senrch of enemy documents containing information of militrry value,
nné evidence of the commission of waor crimes, without first - search
vorrant hoving been issued, is ridiculous. Defendnonts cite no law of
vor, or of the United Stotes, or ~ny principle of pennl lew of cny
civilized n-tion prohibiting such senrches end scizures on the part of
lawful militery -~uthority.

In prragroph 6, the defendmnts coﬁtend that testimony ond
affidavits of certain vitnesses were securec snd ~dmitted in evicence
agninst them ~s o result of force ~né coercion by confinement ~nc
excessive term therof, in viol-tion of the laws of wer, the Constitution
nd the lows of the ynited Stntes, onc the principles of penal low of
211 civilized notions. Here ngain, the contention of cefendents 1is

indefinite snd no instence of the exercise of such force and cocrcion

are cited. This objection in any event connot form the bosis of a
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motion to dismiss before this Tribunal, since at best it constitutes

nn objection to certain unspecified evidence. This objection should
hove been rnised nt the time such cvidence was offered. To the extent
that such objections were raised =t the time of offer, the Tribunnl
hng nlready ruled therean. To the cxtent that this wos not done, the
objection comes too leote. In nny event, the Prosecution contends that
the objection has no merit vhatever. There is no principle.of leow,

so far ~s respondent is advised, thrt ony perioc of confinement, no
matter how long, constitutes coercion ns o matter of lav,

In Prrrgreph 7 of their Motion, the defendmnts complnin that
ng n result of the confinement of vitnesses by the Prosccution, the
defendants were deprived of the benefit of the testimony of such
witnesses, vhich vns essenti~l to their defense, and thet Defense
Counsel were denied free communicntion with such witnesses, 21l of
vhich is said to be in viol~tion of the laws of war, the Constitution
rnd lows of the ynited States, and the principles of penal law of all
civilizad notions. This objection is likewise indefinite, as the
defendants do not stote what witnesses essentinl to their defense were
confined by the Prosccution, or preciscly hov they vere deprivecd of the
benefit of the testimony of such witnesses or denied free communicotion
vith them. Mor have they heretofore requested the Tribunal to make
such witnesses avnilsble to them or to teoke any remedinl action to
insure free communication with such witnesses. The Proszecution osserts
that the defendnnts have not been deprived of the benefit of the
testimony of sny witnesscs, nor have thay been denied free communication
rith such witnesses. Rule 23 of thc yniform Rules of Procedure of the
Militery Tribunals, ~s smended on 3 June 1947, ond the practice thereunder,
permits ony Defense Counsel to intervicw sny person brought to the
Nirnberg joil by the Prosecution, subject to 4& hours' notice by Defense
Counsel nnd the right of the Prosecution to be represented at such

interview if desired. The lntter right infringes in no wey on the

right of free communication by Defense Counsel with respect to sny issues




involved in n cnse in which he is acting. Contrariwise, the Prosecu-
tion hrs the right to interview any person brought to the Mirmberg jeil
by the Defense, subjoct to the some conditions.

In parsgroph & of their Motion, the defendants contend that
the Tribuncl srbitrorily denied them the right to present proof that
the ncts ~nd conduct of certain foreign statesmen ~nd states corres—
ponded to certnin ncts termed "eriminal® by the Prosecution with respect
to German strtesmen, ond in vhich the defendaonts in this esse ore
rlleged to have trken » consenting part. The defencente do not spccify
vhot ~cts ~nd conduct are involved. The question of vhother acte
~1leged to hnve heen committed by Germen statesmen o~nd with vhich the
defendents were connected constitute crimes vithin the jurisdiction of
this Tribunnl, is one of lar, not of fact. Consequently, there is no
necessity for proof by the Defense of vhet other stntesmen or stotes did.
Such rcts nre not in issue in this cnse, ore cle~rly co-lntcral, and any
proof with respect thereto vould be irrelevent and immaterinl,

proof thnt snother person committed 2 crime similar to thot chorged

. pgninst the defendnnts is certninly not relevent.

Tn porrgreph 9 of their iotion, the defendrnts contend that
they hnve been subjected to en unequal n~pplicotion of the lowi, ond had
been m~do the object of discriminntory orders, regul-tions snd decrees,
in violation of the laws of var, the Constitution and lovs of the mited
States, snd the principlcs of pennl law of all civilized notions.

This objection is too indefinitc to permit of an ~nswer, os the

defendants novhere specify whot orders, regul~tions nnd decrecs cre said

to be discriminntory, the mrmner of such sllcged discrimination, or any

wequol applicotion of the law,




C. Hotion of Finding of Not Guilty No: ¥V

A LT T L AT T AT e e e e - —

In their Motion of Finding of Not Guilty No. V, the defendants
move this Tribunel for = finding of not guilty on ench count of the
indictment on the ground thrt the evidence is insufficient in law to
sustoin the charges thereunder. Since this cnse is being tried before
o court without o jury, the motion is completely meaninglesé nd no
ﬁnswer thereto is required.

The members of this Tribunnl are the triers of both lew and
fact. The trking of evidence in this proceeding has hedn completed
and it is now the task of the Tribunal to rench its judgment ~s to the
lavw: nné frets,on the brsis of the record and the closing srguments and

bricfs of thc Prosccution and the Defense.

Conclusion

TWHEREFORE, the prosecution respectfully recuests that iotions
to Dismiss Nos. II ~nd III, and the Motion of Finding of Not Guilty

No. VU, heretofore filed by the defendrnts, be denied.

Tor: TELFORD TAYLOR,
Brigadier General, TSA,
Chief of Counse¢l for War Crimes
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By:  _ Yagqukd L4 Py -
JAIES 1. McHANEY, =
Députy Chief Counsel =

Ntrnberg: 26 MNovember 1947
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