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Motion to Dismiss No. IV haratofors filzad by thz ssveral d2fand-
ants urgss that (1) this Tribunal is without authority and jurisdiction
to try and convict thz defendants bscausz Ordinancz No. 7 psrmits the
admission in 2vidznc= of d2positions, affidavits, hsarsay and opinion
avidsnc2 in violation of thz 25th and 38th Articlss of War, ths du2
procsss clauss of ths 5th Amandmsnt of ths Constitution, and Control
Council Proclamation No, 3; (2) this Tribunal has no jurisdiction ovar
ths dafsndants; (3) this Tribunal has no jurisdiction ovsr ths subjsct
mattar of th2 indictmant in that thz chargs and spzacifications fail to
chérge a violation of ths law of war; (L), (5), (6) and (7) ths mambars
of this Tribunal ar= without authority to sit in judgment of ths d=-
fandants b=acausz this Tribunal is a military commission and th= m2mb=rs
thar=of ars rsquirad by thz laws of thz Unitzd Statzss to bz military
officars nominat:d by th2> Prasidant and approvad by a two-third's vot=
of th2 S2nat=2 of ths Unitad Stat:s as allzgad to b2 r2quirad by Articl=
2 of thz Constitution, and th2 mambars of this Tribunal havs b23n acting
sinc2 19 April 19h7, wharzas Exscutiv: Ordsr No, 9858, by which th3y ar=z
all=g:d to havz bz3n appointzd ma2mbzars of this Tribunal by th=a Prssid=nt
of ths Unita:d Statss is datad 31 May 1947; (&) Militery Tribunzl IV
has not b23n l3gally 2stablishad bzcauss tha Military Govarnor of ths
Unit=d Statas Zonz of Occupation is without powsr in law to =2stablish
ths Tribunal and to dssignatz th: mamb2rs tharzof without th2ir having
bz:2n aﬁpointad judg:s or offic3rs of thz Unitz:d Statss; and (9) through
(28) various provisions of Military Govarnmznt Ordinancs No. 7, as amsnd-
ad by Military Govarnm3nt Ordinanc: No, 11, as w21l as th» provisions of
R2gulation No. 1 thar2undar, arz in contravsntion eof th=2 laws of th=
Unitzd Statz:s and ar3: null and void.l "Motion to Strik= No. I rzaqussts
that all hzarsay and =xparts 2vidanc: submitt:d against ths dafandants

to bz strikan.

1. Undsr th2 provisions of Articls II (2) of Ordinancz No. 7
"N2ith2r th=2 Tribunals nor ths mambars of th2 Tribunals or thsa
altarnat=s may b= chall:ng=d by th2 pros=acution or of thz d=-
fandants or th3ir couns:1". Nor doszs Articlz V thar:0f =mpowar
this Tribunal to invalidat: or disr3gard any provision of
Ordinancz Nos. 7, Control Council Law No., 10, or G2nz3ral Ord=rs
or 3x3cutivz ordars issuzd pursuant tharsate,
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Sinc2 th> grounds urg:d in support of th2s2 Motions ars bas=d upon
a complst: misconcaption of th2 background, 12gal status and jurisdiction

of this Tribunal, it is nacassary to considar th3s> mattars in som=2 da-

tail.




A, Militery Tribunel IV Vias Constitutzd Pursuant To
Lawful Authority

On 30 Octobar 1943, Pr2sidsnt Roosav21lt joinzd with Primz Ministar
Churchill and Prami:r Stalin in publishing a statam3nt at Moscow that
thos2 Garman offic2rs and m2n and mamb>rs of th> Nazi Party who w2r=
rasponsibla for or took a consznting part in atrocitiss, massacr:s or
sxacutions would bz s3nt back to ths countrias in which th2ir d::ds wars
donz in ordsr that th3y might bz judgzd and punishzd according to th2
laws of th2 libsratzd countrias and of fr:: govarnmants 2stablish=d
thar=in, 3xc=pt with rssp2ct to thos2 Garman criminals whos= off=nsss
had no particular g=2ographical localizstion and who would b> punishzd by
joint dzcision of th2 Govarnmants of th: Alli2s, At Yalte; on 7 Fabruary
1645, ths Alli=d chiafs again statad th2ir d=tsrmination to bring all war
criminals to justic: and swift punishm=nt.

On 2 May 1945 by Bxscutivs Ordar No. 9547, Prasidant Truman appointzd
Mr, Justicz2 Rob:rt H. Jackson as th=> Rapras:ntativs of ths Unitad Statszs
and its Chizaf of Couns21l for th: praparation and prosacution of ths casz
against major Axis war criminals., Acting in such rapr=s=antativs cepacity,
Mr. Justicz: Jackson confsrrad with raprasantativss of th= Unitzd Kingdom,
ths Provisional Govarnmsnt of ths Franch R:public, and thz Union of Soviat
Socialist Rzpublicss, Th3sz confz2rancas 1=d to th3 adoption of th: London
Agraamant of 8 August 1945, signad by Mr, Justics Jackson for ths Unitad
Statss, M. Francois d= Manthon for Francs, Sir Hartlay Shawcross for
Britein, and G3n=ral R. Rud3nko for thz Soviat Union. Provision was mad2
for othsr nations to join th» Agr==m3nt, and ultimet2ly 23 Govsrnmants
adharad to it,.

This Agrzsm3nt s3stablish=sd th2 Intsrnational Military Tribunal, ths
constitution, jurisdietion, and functions of which wsrs s3t out in ths
Chartar appand:d to and incorporat=d as:a part of th: Agrasmsant. Tha
Intarnational Military Tribunal was to consist of four mambars, sach with
an altarnat:, appoint2d by =ach of th2z original signatory powszrs, Th2
Tribunal was givsn powar to try and punish major war criminals who com-
mittzd crim3s against p2ac:, war crim3s, or crimss against humanity as
dzfin2d in th: Chartsr. Concarning th: authority for ths Chart:r, ths

Int:rnational Military Tribunal said in its judgmsnt of 30 Szptambar -
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1 Octobar 19461
IThs making of th2 Chartar was th: 3xsrcisz of ths
sovaraign lagislativs powsr by th2 countrizs to which
th2 Garman Raich unconditionally surrsndsr=d; and ths
undoubt2d right of th2s= countriz=s to lagislat= for th=2
occupizd tarritorias has bs=2n rzcognizsd by ths civiligzad
world."

Thz Moscow Confarancs of 30 Octobar 1943 also s2t up th2 Ruropzan
Advisory Commission to draft surrandar tarms and to d=2al with othar mattars
pertaining to 2n=my statzs. Cz3rtain agrs=mants of ths Commission ware
madz public in th: form of daclarations and proclamations issu3d aft=r
th: unconditional surrandar of Garmany signa2d at Rhaims on 7 May 19L5
by Jodl, and at Barlin on & May 1945 by Frisdzbsrg, K2it21l and Stumpf on
bzhalf of th: Garman High Command. Th2s2 agr:2d daclarations, foundzd on
th2 pravious agrazmsnts of th: Ruropsan Advisory Commission, constitut=z
thz 1=2gal basis for th: quadripartitzs occupation gov:rnmant of G3rmany.

Th2 B=rlin D=claration of 5 Junz 1945 by thz: Alliad Rapraszantativss
of th2 Unit=d Stats:s, Unit=d Kingdom, Union of Sovi3t Socialist Rapublics,
and th=2 provisional Govarnmant of Francs; ragarding th2 dzf22t of Garmany
madaz cl2ar to ths world that Garmany had, by har unconditional surr=and=r,
forfait2d, short of ann2xation, all authority and powsrs to ths victorious
nations. Th=2 first paragraph of this d:claration statass

"Th2 German armzd forcss on land, at s3a and in the
air havs b3=3n complat=21ly dazf2at=d and havs surr=andsra2d un-
conditionally, and G=rmany, which bsars rasponsibility for
th: war, is no long=r cepablz of rasisting th=2 will of ths2
victorious powsrs. Th3 unconditional surrandzr of Garmany
has thsr3by bz2n =2ffactzd, and Gsrmany has bzcom= 'subjzct
to such rzquirsm=3nts as may now or h3rsaftar bs impos=d
upon har,t

Th2 d2claration furthsr providas:

"Th: Govsrnm3nts of th2 Unit:d Statas of Amsrica, ths
Union of Sovizst Socialist Rapublics and th: Unit=d Kingdom,
and ths Brovisional Govarnmant of th: Franch Rapublic, hars-
by assum= authority with raspact to Garmany, including all
th: powars poss2ss2d by th2 Garman Govarnmant .,."

Th2 statam3nt of 5 Jun2 1945 of ths govarnmants of th: Unitad Statzs,
Unitsd Kingdom, Union of Sovizt Socialist R:apublics, and thz Provisional
Govarnm2nt of Franc:, on contrel machinary in Garmany confarrad supramz
authority in Gsrmany on th= four commandars in chisf, individually in
th2ir rasp2ctivs zon2s of occupation, and coll=zctivzly in mattars affzct-

ing Garmany as a whols. Th2 first two paragraphs of this statsmant

provids:
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11, In th: pariod whan Garmany is carrying out thz
basic rzaquirsmants of unconditional surrsndsr, suprams:
authority in Garmany will bs 3xsrcis=d, on instructions
from th2ir Govi:rnm2nts, by th2 British, Unit=d Stat-=s,
Sovi2t and Franch Commendsrs in Chi=f, =3ach in his own
zonz of occupation and also jointly, in mattsars affact-
ing Garmany as a whol=. Thz four Command3rs in Chi=f
will togsth3r constitutz thz Control Council. Each
Command3r in Chiaf will b2 assistzd by a Political Advisor.

12, Th3 Control Council, whoss dacisions shall b2
unanimcus, will snsurs appropriats uniformity of action
by th: Cemmandzrs in Chi=f in th:ir raspactivs zonzs of
cccupation and will rsach agrsad dacisions on th: chi=f
quasticns affzcting Garmany as a wholz,!

Control Council Proclamation No. 1 of 30 August 1945 proclaimzd ths
of ficial cr=ation of th= Control Council for Gzrmany and r2d=finz2d its
pow=rs, Articlas I and II of this Proclemation provid: as fellows:

iAs announcad on 5 Junz 1945, supram2 authority with
r2sp2ct to Garmeny has bz23:n assum2d by th: Govarnmsnts of
thz Unitad Statzs of Am3rica, thz Union of Sovist Socialist
Rapublics, thz Unit2d Kingdoem, and th: Provisional Govarn-
m2nt of thz Franch Rapublic,

UIn virtuz of th2 supram: autheority and pow3rs thus
assum2d by th2 four Govarnmants th2 Control Council has
b22:n 3stablish3d and supramz authority in mattsrs affact-
ing G:rmany as a whol= has b33n confsrr:d upon ths Control
Council,"

In ordar to giva :£f2ct to ths f=rms of ths Moscow D3claration of
30 Octob=r 1943 and th: London Agr23m3nt of & August 1945, and thz Chartsr
app2nd2d thsrsto, and in ord:r to =stablish a uniform basis in G3rmany
for th= proszcution of war criminals oth:r than thos: indict=d bafors ths
Intarnational Militery Tribunal, th: Control Council for Garmany, on 20
Dacambar 1945, in ths 3x3rcis: of its supram: authority in Garmany,
2nactad Control Council Law Ne. 10.

Th= Moscow Dzclaration of 30 Octobar 1943 and th: London Agr2=mant
of 8 August 1945 war: daclarad intagral parts of Contrsl Council Law No,
10 (Art. I), and th: acts d2scribazd as criminal in ths Law (Art, II)
w2r2 zlmost, although not =ntirzly, idantical to thos=z s3t out in ths
London Agrasmante. Ths Law provid:d that sach occupying powsr, within
its Zon2 of Occupation, could arrsst parsons susp3ctad of having commit-
t2d a crimz, raport to thz Lagal Dirsctorat: of ths Control Council tha
nam:s of susp3ctad criminals, and bring to trial bafors an appropriats
tribunal, such parsens arr3stad and not dslivsrsd to anothar authority

for trial (Art. IIT)s Provision was madz for th: trial of Garmans in

Garman courts for off:3ns:s committ2d against Garmans and statslass parsons
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(Art. III, S=2c. 1d). Any propsrty daclarad forfait=d was rzquirz:d to b2
d3livarad to tha Control Council (Art. II, Szc. 3)., Ths Zonz Command3rs
war: to dstarmins for thair raspsctivs zon3s th2 tribunals and rulass

of procadur: in and undsr which parsons chargad with offsns3s under

thz Law would bz trizd (&rt. III, S=c. 2).

For ths purpns2 of implam3nting Control Council Law No, 10 in th=
Unitsd Stat:s Zon2 of Occupation, th: Militery Gov:rnor "pursuant to
ths powars of th: Military Govarnor ... end furthsr pursuant to th=
powars confsrr:d upon th: Zons Commend:zr by Control Council Law No. 10
and Articl:s 10 and 11 of ths Chartsr of ths Intarnational Military
Tribunal ann3xzd to th: Londen Agrasmant of & August 1945" (Art. TI(a)),
promulgatzd Military Govarnment Ordinancs Noe. 7 nn 18 Octob%? 1946,  Th2
Ordinanc: was am2ndzxd on 17 Fabruary 1947 by Militery Govarnmant Ordin-
anca Nn, 11. On 11 April 1947, Ragulation Ne. 1 was issuszd pursuant
to Militery Govarnmant Ordinanc: Ne, 7, as so amandad. Military Govar-
mant Ordinanc: Nos 7 providas for ths 3stablishmant of Military Tribunals
within th: Unit:d Stat=s Zonz of Occupation with powar to try and punish
parsons chargz:d with off=ns3s racognizzd as crimss in Articl: II of
Control Ceuncil Law No, 10, including conspiraci:s to commit any such
erim2s., Articlas II (d) thar=of statss that th: mamb2rs of thz Tribunal
shall '"b= d3signatzd by ths Military Govarnor,." Ordinancz No., 7 furthsr
providss for rulzs of procadur: to bz followzd in such trials.

On 12 April 1947, by Gan2ral Ordar No, 21, pursuant to Military
Govarnmant Ordinancz No. 7, thy Military Gova:rnor-constitutzd Military
Tribunal IV and dssignatad Charlss B. S=ars as Pr3siding Judgs, Frank
N. Richman, %illiam C. Christianson, as Judg3s, and Richard D. Dixon,
as Altarnatz Judgz, with powsr to h=ar such casss as might b= filad by
th= Chi=f of Couns3:l for ".cr Crim=s.

On 31 May 1947, by Bx=cutivs Ordsr 9858, th: Prasidant of th3 Unitzd
Stat2s dasignat2d Charlss B. S2ars, William C. Christianson, and Frank N,
Richman as thz m2mbsrs and Richard Ditlard Dixon as thz eltarnats mambar,
of onz of th2 s3veral military tribunals 3stablishzd by ths Military
Govarnor for th2 Unit2d Statas Zonaz of Occupation within Garmany, pursuant

to thz quadripartit: agr=22m2nt of th: Control Ceouncil for Garmany, pub-

lish=d as Control Council Law Nos 10, and pursuant to Articlas 10 end 11
S




of th: Chartsr of th: Intarnational Military Tribunal. Th=2 Ordsr providad
that th> membars and altsrnat: mambar might, at ths dirsetion of thz Mil-
itarf Govarnor of th: Unitad Statss Zonz of Occupation, s2rvs on any of
th> savsral military tribunals mentionzd in th: Ordsr..

Th: authority of ths Prasidant to commit th2 Upitad Stat:s to this
intearnational proczdur:z for th2 trial of th2 major 2anzmy war criminalsl
of this war, and to tak:z th: n3cassary ax3cutivs action to implam3nt th=
intarnational agrasmants rafarrsad to abov:, is darivad from th: following
provisions of th: Constitution: Articls II, Szction 1, Claus= 1, which
vasts in th: Prasidant th: ax3cutivs powar of tha Unit:d Statss; and
Articls II, S3ction 2, Cleusz 1, which appoints him Commandsr in Chiaf
of thz armzd forcas of thz Unit=d Statss.

As statad in Unitzd Statss v, Curtiss-Wright Export Corp.s 299 U.S.

304, 320, 57 S. Ct. 216, 221 (1936):

"It is importint to b2ar in mind that w2 ar> hers
ds2ling not 2lons with an authority vastad in th2 Prasidant
by an :x2rtion of lagislativs pow=r, but with such an
authority plus ths vary dslicat2, pl@nary and 3xclusivs
pow=r of th: Prasidant as th2 sol:s organ of thz fadsral
govarnmant in ths fisld of int3rnctional rslations - a
powsr which do3s not r2quirz as a2 basis for its 23x3rcis:
an act of Congrass, but which, of cours:, 1lik= 2v3ry
othar govarnm:ant powar, must b= 23x3rcis=d in subordina=~
tion to th3 applicebls provisions of thz Constitution.
It is quit= apparant that if, in th> maint=snanc: of
our intsrnatinnal r=lations, =mbarrassm:znt - p2rhaps
sarious 3mbarrassmant - is to b= avoidzd and succ=ss
for our aims achisvad, congrassional l3gislation which
is to b2z mad: 3ff2ctive through n2gotiation and inquiry
within thz intsrnational fizld must oft:n accord to ths2
Pr:sidant a dzgr=22z of discration and fr=adom from
statutory rastriction which would not b= admissiblsz
w2r2 dom3stic affairs alon2 involvad. Morzovar, hsz,
not Congrass, hus thz battar opportunity of knowing ths
conditions which prsvail in forzign countriss, and =s-—
p2cially is this truz in timz of war. H3 h&s his con-
fidsntial sourc:s of informetion. H2 has his agants in
th: form of diplomatic, consular and othar officials.
Sz2cracy in raspict of information gatharad by thsm may
b3 highly n2czssary, and ths pramaturs disclosur: of
it productiv: of harmful rasults'.

In intsrnational rslations, th=2 Pr:sidant spz3aks as thz sol2 organ
of th> Unitad Statss Govarnmant. "Th2 National Govarnm3nt, by virtuz of
its contreol of our forsign r3lations is 2ntitlazd to 2mploy th2 rasourc:s

of diplomatic nagotiations and to =2ffzact such an intarnational ssttlam2nt

2s may bz found to b2 appropriat:, through trsaty, agr:2amsnt of arbitra-




tien, or otherwise",l
on 2L July 1926, the Under Secretary of State Grew wrote to the Nor—
wegian lfimister BPryn characterixing axecutive. agrements as distinct from
treaties:
UTn addition to the authority of the President under
the Constitution to negotiate and sign treaties with foreign
governments and by and with the advice and concent of the
Senate to ratify them, the Ixeccutive is empowered without
legislative sanction to conclude with foreign governments
certain clauses of agreements which are not classified as
treaties in the sense iy Thish that. termiis used in the
Constitution. These agreements are concluded by virtue of
the authority inherent in the Chief Executive under the
Constitution, and are confined to subjects, matter within
the purview of his constitutional authority."?2
In executing this plensry powéil amdc the:powet té conduct a war de—
clared by Congress, the President has great discretion in joining with
4 other natinons for the governing of the territory of a defeated belligerent,
The powers of such military adminisiration are, and necessarily nust be,

¢ as broad as required to accomplish the purposes and ebjectives of the

occupation. As the Supreme Court stated in Hew Orleans v, Steamship Co,,

20 Wall, 394 (cited in Wintrop, “Wiilitary Law and Precedents,® Second” -
Edition, D. 801) the governing authoriﬁy "may do anything necessary to
strengthen itself and weaken the enemy. There is no limit to the powers
that may be executed in such cases save thase which are found in the laws
and usages of war, In such cases the laws of war take the place of the
Constitution and laws of the United States as applied in time of peacea”

These plenary powers of the governing authority clearly extent to
the abolition of existing courts and the creation of new courts, In

Leitensdorfer ve Webb, 20 iovs 176, the Supreme Court held that a judicial

system established by the military comander as a part of the provisional
governient of Hew llexico was perfectly legal.

he authority of the Commnander of the United States Army of Occupa~
tion in Germany to enter into a quacripartite agreement for the estab—
lishment of tribunals to try war criminals, and to that end to set up

such tribunals and to try such war criminals therein, may properly be

2, 1S Department of State, file 711.00/149; 5 Haclaworth, p. LO2,
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dal3gat>d by th: Prasidant. Winthrop (op. cit., p. 801):
#Tn such govirmm3nt th2 Pr3sidzsnt rspr=ssnts th:

sovarzignty of th:s nation, but as h2 cannot administzr

all th2 d2teils, hz2 d3l2gatzs, =xpr3ssly or implizdly,

to th2 commandsrs of ermizs undar him th3 raquisit:

authority for thz purpes=2, Thus suthoriz:d, th3s2

command3rs may l2gally do whatzvar th: Prasidant might

hims21f do if p3rsonally pras3nt, and in th2:ir proc:ad-

ings and ordsrs ar:s prasumad to act by ths Prisidant's

dirsction or sanction." 1

It is bzyond disput: that th=rs was a complst: and ovirwh=1lming

conqu3st of Gsrmany, unconditional surrz2ndz:r of har arpisd forcss, a
total disintagration and disappzarancs of hsr govarnmant, and an occupa-
tion of har 2ntirs tarritory by th2 armizs of th: four major powsrs, th2
Unit=d Stat:s, Grsa¥% Britain, th> Soviat Union, and Francz, Bytmutual
agraamant it was dacidzd that, rathar than dividing Garmany among tham-—
s:lvss, a condominium, or govarmmant by mutucl participetion, would b3
2stablishzd as tha govarnmant of Garmany. Each of th: four powsars has
b22n givsn a particular arza within which th3 militery commandar of th=
occupying forc: has local supr2m: govarnmantal authority, always subjact

to th: ultimat=: aunthority of th: quadripartit: govarnma:nt in mattars

aff2cting Garmany as a wholz,

1. Militery Law and Pr-c2dants, 2nd Fd., p. 801.
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Upon occupation of Germany, a matter of first concern was the estab-
lishuent of o judicial system competsnt to prosscute persons cuilty of
crineé prior to the occupe tion and durins the occupation, Zoch Mhlitary
Comaander estﬁblished military govermaent courts within his respective
zone of occupation for the purpose, primerily, of handling the latter type
of cases.

By the promilgetion of Control Council Lew No. 10, nowevery, the four
Zone Comanders recognized that, with respect to offenses delineated
therein wiich include crimes against peace, war crimes, and certain other
crimes against civilian populations, the prosecution of Germans for
offenses committed by them prior to such occupation was a matter offecting
Cermany as a whole, and therefore within the proper authority of the quad—
ripartite governing body of eccupled Germany. The courts established by
each Zone Comnander 4o give effeet to this quadripartite legislation are,
thereforas, internetional courts established under international authority
by quadripartite legislation, as part of the quadripartite condominum in
occupied Gernany.

This Tribunsl is not a court marticl, nor e military commisslon as
contended by the defendants. It is an internctional court, esteblished
in o country under quadripartite militery occupation, functioning within
the framevork of the occupation scheme of govermient, and deriving its
jurisdictional basis from the legislation of the suprene quadripartite
governing body of the occupied coumtry. It is not concerned solely with
offenses ngainst the laws of war, Its jurisdiction extends to all types
of crimes defined in the controlling quadripartite legislation, including
"surder, extermination, enslavenent, deportation, imprisonaent, tvorture,
rape, or other inhumane acts comnitted agoinst any civilian population'
(Control Council Law No, 10, Article IT, Section lc)e It is like the re~-
gularly constituted ifilitory Covermment Courts, vwhich apply both 'Alitary
Goverrment and German law, within the territorial jurisdiction of occupied
Germony, The United 3totes Zone of Ocecupation in Cermeny is not a territory
of the Urited States, 2nd neither the defendants nor this Tribuncl cre
vithin the territorial jurisdiction of the courts of the United Statese

The fact that the nembers of the Tribunal are citizens of the United
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States appointed by the fiilitary Governor and the President of the United
States in no way divests this Tribunal of its character as an occupational
tribunal deriving ite Jjurisdictional basis frowm the legislation of the
supremne guadripartite governing body, It is in no way a part of the
judicial system of the United States. The dlitary Governor mignt, for
reasons of security or afiiciency, anpoint Urited States citizens to serve
on strictly German courts, trylng Cermans for offenses against Cerman law,
Such apoointment would not convert Cerman courts into United States courts.
Horeover, the ifilitary Tribunals can be further "internationalized! at any
tine by making the membership of the Tribunals and the prosecution staff
mltipartite, (Article IT (¢) and Articke IIT (b) of Ordinance No, 7).
Similarly irrelsvant is the fact that the case is broughit in the
nane of the United States of America, The United States may bring sults
in courts other than those wider the jurisdiction of the United States. It
may sue in the courts of any country by leave of the goveriment concerned.
It clearly could bring an action in the International Courts of Justice,
or other international tribunals having Jjurisdiction of suits between
nations,

Tt is clear, therefore, that this Tribunal was constituted pursvant to
3 2 o

lawfal auvthority, confirary to the asservion macde by the defendants in

l_ln

Paragrapn 8 of their ‘otion to Dismiss Wo, IV. But it is asserted in
Paragraphs L to 7, inclusive, thereol thet this Tribunal is a military
commission and its members are required to be military officers nominated
by the President and approved by a two~thirdls vote of the Senate of the
Urited States as alleged to be required by Article IT of the Constitution,
That this Tribunal is not a military commission but an occupation
tribunal has been amply demonstrated above. The history, jurisdiction and
sources and nature of the authority to create military comnissions for the

trial of enemy combatants for offenses against the law of war was deal®

with in Ex Parte Quirin, 317 U.S. 1 (19L2)., ilitary commissions have been

frequently used in all the theatres of war to try enemy belligerents for war
crimes. For example, the proceedings in Dachau are conducted before military
commnissions, Whatever may be the lawful scopes of the jurisdiction of

military commissions, the jurisdiction of this Tribunal extends not only to
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violations of the law of war (War Crimes) but to all other crimes recognized

by Control Council Law Mo. 10 from which this Tribunal derives its Jjuris-

diction, This point will be dealt with more fully under Section C hereof.
Section 2 of Article II of the Constitution reads in part as follows:

" .eselle (the President) shall nominate, and, by
and with the advice and consent of the Senate, shall
appoint ambassadors, other public ministers, and
counsuls, judges of the Supreme Court, and all

other officers of the United Stetes, whose appoint—
ments are not herein otherwise provided for, and
which shall be established by law," =

It is clear that this Tribunal was not established by law' within

the meaning of that Article, This Tribunal is not a part of the judicial

1

53

system of the United States™ and was not established by any law of the
United States, but rather as a result of international agreement and the
legislation of the supreme quadripartite authority in occupied Germany.
Thus, the President, as the Chlef Ixecutive and Commander in Chief of the
Army and Mavy, and the Iilitary Govermment, as his duly authorized agent,
could lawfully appoint any person who complied with the provisions of
Article IT (b) of Ordinance No, 7 as a member of this Tribunal. There is
no recuirement of apnroval of such appolntinents by the Senate. The
appointment of the two American members of the International IHilitary
Tribunal was not submitted o the Senate for approval, Hoveover, even if
this Tribunal were a military comuission, there is no statutory or con-
stitutional requirement that members of such comnisszions be aprroved by
the Senate,

or is there any requirement that the members of this Tribunal be
military officers of the United States. Even if we assume arguendo that
this Tribunal is a military commission, which it is not, there is still
no law recuiring that its members be military officers. Indeed, defend-
ants cite no such law but rather argue that the Congress, in recognizing
the jurisdiction of military comnissions as they had previously existed
in the United States by irticle 15 of the irticles of War (10 U.S.C,
sectlons 1471-1593), must have incorporated by reference a limitation
(said to be customary) that the members thereof be military officers, To

reason from so~called customary practice to a statutory limitation is

1 cr, mx parte Quirin, 317 U.5. 1, 39, 43 Sup. Ct. 2, 16

e ops




certainly a novel legal concepte But the short answer is that there is

no inviolable custom, let alone a statutory limitation, restricting members
of military commissions to military officers. On 21 January 1946, regula-
tions governing the trial of war criminals in the China Theatre were issued
by competent Us Se command providing in Section 8 thereof that the com-
mission might be composed of Army and other service persomel or of both

service personnel and civilians.® On 2l September 1945, General Hac-

Arthur for the United States Armed Forces, Pacific, issued similar re-—
gulations which, in Section 2, provided for "international military com-
missions coﬁsisting of representatives of several nations or of each nation
concerned, appointed to try cases involving offenses against two or more
nations or any other offenses.....”l These regulations were superseded
by the "Regulations Governing the Trial of Accused War Criminals" of 5
December 1945 which contained a similar provision in Paragraph 1 (b),
Thus, these regulations governing military comnissions permlt the appoint~
ment of civilians to such comnis:zions. It must be concluded, therefore,
that there is no customary practice or statutory provision requiring members
of military comnissions to be military officerse.

Horeover, due process of law requires no more than a hearing before a
court or other tribunal having jurisdiction of the cause, appointed by

law, and governed by established rules of law, Dem ex dem, Iurray v,

Hobken Land and Improvement Co., 18 How. 272, 15 L, Ed. 372; Blackmer v.

United States, 28l U.S. 421, 52 S. Cte 252, 76 L. Ede 375. Due process does

not require any particular type of tribunal so long as the proceedings of
the tribunal afford the accused an impartial hearing and adequate safe~

guards for the protection of his individual rights. Crowell v. Benson,

285 U.Se 225 52 Se Cte 285, 76 L, Ede 598; Yamataya v. Fisher, 189 U.S.

GERIZE 3 5er Ol oy, CL, ST T clies 7 200

The contention made by defendants that the Tribunal was not lawfully
constituted because the members thereof have been acting as such since
19 poril 1917 whereas Ixecutive Order 9858 is dated 31 May 19L7 is equally
without merite As has heretofore been pointed out, the constitution of

this Tribunal and the appointment of its members became fully effective

Law Reports of Trials of War Criminals, Vols I, ppe 11l5~16 —~ UNWCC (19L7)
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on 12 April 1947 when General Order Noe, 21 was issued by the Military
Governor pursuant to Ordinance No, 7 and the powers conferred on him as
Zone Commander by Control Council Law No, 10s Executive Order No. $858
of 31 lay 1947 "designating" the members of the Tribunal is nothing more
than an approval, endorsement, and ratification of the earlier and com-
pletely effective appointment by the Military Governore. The Order is only
an approval by fhe superior of an authorized act of the subordinates
which is in no way required by Control Council Law No. 1O,

It is concluded, therefore, that IHilitary Tribunal IV was constituted

pursuant to lawful authority.
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B. This Tqigpnal Has Jurisdiction Over the Defendants

Tn Paragraph 2 of llotion to Dismiss No. IV the defendants assert
that this Trikunal has no jurisdiction over their personse. No reason
to support this contention is cited save the statement "that no extra=
territorizl jurisdiction is vested 1n one soversign to try the citizens
of another sovereilfNe.....'' Defendants soy 1in effect that there is no
forum in which alloged Cerman wer criminals may be tried unless it be

he courts of Germany itself,

Tn Duncan v. Kahanamolu, 327 U, S, 30L, 313, the Supremc Court re-

ferred to "the well-established povier of the military to exercise juris-
JiGtion OVGIseese«ocnamy belligenents, prisoners of war, or others charged
with violating the laws of war®, and 'the rocognized power of the wilitary
to try civilians in tribunals established as a part of a temporary milltary
govermment over occupied enemy territory or territory regained from an
encmy where civilian goveriment cannot and does not function'.,

In Tn re Yamashita, 65 Sup. Ct. 3LO (19L6), the Supreme Court said:

"An important incident to the conduct of war is

the adoption of messures by the military cormander, not
only to rcoel and defeat the cnemy, but to scize and
subject to disciplinary measures those cneomies who, in
helr attenpt to thwert or impede our military effort;
have violated the law of wer. 5x partc Quirin, supra,
28. The tricl and punishment of cnewmy combatants who

ave committed violations of the law of war is thus not
orlly a part of the conduct of wer operating as a preventive
measure azainst such violations, but is an exercise of the
authority sanctioncd by Congress to administer the systenm
of military justice recognized by the law of war. That
sanction is without cualificotion as to the exercise of
his suthority so long as a state of war exists ~— from
its declaration until peace is proclaimes. Sce United
States ve Anderson, 9 Talle 56, 703 The Protector, 12
Wall, 700, 702; llcBlrath ¥. United States,; 102 U.S. 426,
L;38; Kahn ve Anderson; 255 U.Se. 1, 9~10, The war power,
from which the cormission derives its existence, 1S not
Jimited to victories in the field, but carries with it
the inherent power to guerd against the imediate renewal
of the confliect, and to remedy, at least in ways Congress
has recognized, the avils which the military operations
have produced. See Stewart v, Kahn, 11 Wall. 193, 507".

Suffice it to say that Article I of Ordinance Noa 7 vests in this
Tribunal jurisdictilon "to try and punish persons charged with offenses
recoznized as crimes in Article II of Control Council Law Ho. 10 includ-
ing conspiracies to commit such crimes." The defendants herein, having

been so charged, are thus under thne jurisdiction of this Tribunale
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Ce This Tribunal Has Jurisdiction Qver The
9£ﬁen5es For which Defendants Were
Indictgg

The defendants contend in Paragraph 3 of their Motion to Dismiss Noe
IV that this Tribunal has no jurisdiction over the subject matter of the
indictment.

The Charter of the International Militory Tribunal recognized in
Article 6 certain acts as Crimes Against Peace, War Crimes, and Crimes
Against Huwenity, such crimes coming within the jurisdiction of the Tri-
bunal for which theore should be individuel responsibility, Control Council
Law No., 10, which implemented the Charter of the International Hlitary
Tribunal, specified in Article IT thercof alrmost, althou~h in cert-in
importent respects not entirely, identical acts os crimin&l.l

The International iilitary Tribunal, invested with the cuthority to
try the major war criminals of this war, considered and applied whet it
found to be the international lew of crimes as it hed developed to this
period of history, as limited by the scope of the Charter. The Inter—
national IMilitery Tribunal wes bound by the Chaorter from which it derived
its existences

"The jurisdiction of the Tribunal is defined in the
Agreement and Charter, and the crimes coming within the
Jurisdiction of the Tribunal, for which there shall be
individual responsibility, are set out in Article 6.

The law of the Charter is decisive, and binding upon the
Tribunal.s.e."

1The Tribunal is of course bound by the Chorter in
the definition which it gives both of wor crimes and
crines against humanity."z

50 also is this Tribunal bound by Control Council Law No, 10 and the
definition it gives in Article TI to the crimes over which this Tribunal
has jurisdiction. The Indictment upon lhich the defendants hove been tried

described in five counts offences declared indictable under Control Council

Lew No,. 10.

4 The definition of Crimes against Humanity in Law No. 10 does no® require
that they have been committed "in execution of or in connection with any
crimes within the jurisdiction of the tribunal" as did the Cherter,
Article IT (d) of Law No, 10 also recognizes as a crime "Membership in
eategories of a criminal group or organization declered criminal by the
International Militery Tribunal M

"Trial of the Major War Criminals", Vol, I, pe 218, 253
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The defendants assert that the indictment foils to charge them with

a violation of the law of vrre Militsry Tribunal IV is not required to

apply the law of the United States in the trial of these defendants, nor
even the law of nations as heretofore recognized by the courts of the
United States. As an internctioncl court and a court of occupied Germany
it is required to apply the laws of the quadripartite goverming body for
occupled Germanye The crimes specified in Control Council Law No. 10
have their basis in international conventions and other sources of
customary internotional lew. IMilitary Triburnel IV was created for the
purpose of bringing to ftricl persons indicted for these crincse

The defendants contend that "unless the charge against the defendants
alleges an offense against the laws of wer, this Tribunal is entirely
without Jurisdiction in the premises®. ' This argument is based on the pro-
position, herctofore refuted, that this Tribunal is a military comaission.
But in any cevent the jurisdiction of wmilitary comnissions herctofore
gstoblished hos customnrily baoﬁ considerably broader thon violetions of
the "laws of war? ond in ot lecst one instonce brooder thon the jurisdict=
ion of this Tribunal,

By command of General Eisenhower, a dirsctive regarding Idlitary

Commissions in the European Thectre of operations was made by an order
of 25 August 1945. Under Paragraph 1 (a) thereof, Militery Conmissions

are appointed for the trial of persons who are charged with the violations

of the laws or customs of war, of the law of naotions or of the laws of

occupied territory or any part thercof, In Paragraph 5 of the regulations

for the Pacific Theatre, issued 2L Sseptember 19L5, the offenses falling
under the jurisdiction of military commissions cre specificd in language
substantially identical with that of Section 6 of the Chorter of the
International Militery Tribuncl., These regulations formed the bosis of
the trial of the Japanese Genercl Yameshitc. On 5 December 1945 they
were superseded by the so~called "SCiP Resulations", Paragraph 2 (b) of
whicih rends as follcwss
n(l) idlitary comnissions esteblished hersunder
sholl have jurisdiction over coll offenses including, not®
linited to, the following:

"(a) The plamning, preporavion, initistion or waging
f a war of aggression or a war in violation of

“HS
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international treaties, agreements or
assurances; or perticipation in a common plan
or conspiracy for the accomplishment of any
of the foregoing.

"(b) Violations of the laws or. customs of ware
Such violetions shall include, but not be
limited to, murder, i1ll-~treatment or deportation
to slave lebor or for any other purpose of
civilion nopulation of or in occupied territory;
mrder or ill—trectment of prisoners of war or
internses or persons on the seas or elsewhere;
improper treatment of hostages; plunder of
public or private property; wanton destruction
of cities, towns or villages; or devastation
not justified by military necessity.

"(c) durder, extermination, enslavement, deportation
and other inhuman acts comiltted against any
clvilian population before or during the war,:
or persecutions on political, racial or reli-
gious grounds in execution ofy, or in connection
withy any crime defined herein, whether or not
in violation of the,domestic laws of the country
where perpetrated,.®
This provision governing militory commissions is almost word for word
identical to Article II (save Section (d) thereof) of Control Council Law
No. 10 except that the jurisdiction of such military commissions is not
limited to those crimes as is the jurisdiction of this Tribunzl,
The contention of the defendants that the Jurisdiction of the Tribunal
2 . -~ . o~ . " i
is limited to crimes comnltted after 7 December 1941 is equally without
merit. The Jurisdiction of the Tribunal is established by Control Council
Lew Noe 10 chd no such limitotion is imposed, Indeed, Article TI, Section
5 states that "ae.e.the accused shall not be entitled to the benefits of

any statute of limitation in respect of the period from 30 Jamiery 1933

to 1L July 1945¢es.4"  In U.S, v, Karl Brandt et al (Case No. 1), U.S. v

Erhard #ilch (Case No, 2), and U.S. v. Oswald Pohl et al (Case No. L),

the ifilitery Tribunals exercised jurisdiction over crimes as early as
September 1939« The same is true with respect to the International
Military Tribunal.?

Nor does defendants! position.recelve any support from this practice
before military commissions. Section 2 (b) (2) of the SCAP Reguletions

provides that:

Law Reports of Tricls of WhrlCriminals, Vol, I, p. 11k, UIW/CC, 1947

The Prosecution position with respect to the period prior to September
1939 is set forth in its opening statenent herein, pp, 60-5
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"(2) The offense need not hove been committed
after a perticular date to render the responsible party
or parties subject fo arrest, but in general should
have been cormitted since or in the period immediately
pProceeding the iukden incident of September 18th, 1931,."

1
Defendants!? argument thot the jurisdiction of this Tribunol is limited
to crimes commitbted within the field of commond of the appointing authority
(U, S. Zone of Occupation in Cermany), as well as the temporal limitation
discussed above, completely overlooks the very purpose of Control Council
Lew Noe 10 and these Tribunals, ILew No. 10 was promulgeoted by the supreme

quadripartite authority to give effect to the Moscow Declaration of 30

October 1943 and the London Lgrcement and Chorter whose vers purpose wos
O

geographic location and who will be punished by the joint decision of the
Allies™, Horeover, it weos the object of Law Ho. 10 to "esteblish a uniform
legal basis in Cermany for the prosccution of wer criminals'. Thus, the
very object of the law would be frustrated by o limitation on Jurisdiction
as urged by defendants, Articles IIT and IV of Law No, 10 provide for the
extradition of suspected war criminals from zone to zone and country to
country, which obviously shows that there is no limitation of jurisdiction
to crimes cormitted in o particular zone. These Tribunals were created,

in large measure, for the very purpose of trying persons whose alleged
offenses were not so limited.

Here agoin the defendants? argument finds no support in the jurisdict-
ion of military commissions, - For example, in the so-called lMauthausen
Concentration Gamp case conducted before a military comaission in Dachau,
the offenses were all comiitted in Austria, and in the Buchenwald and
Nordhausen cases, the offenses tiere comaitted in the Russian Zone of
Germany,

It is submitted, therefore, that this Tribunal has jurisdiction over

\

the crimes alleged in the indictment.

& Law Reports of Trials of War Criminals, Vol. I, p. 115, UNICC




L. Depositions, Affidavits, Bdarsay and Opinion
Bvidence was Properly Admitted In This
Proceeding .

In Paragrephs 1 and 9 to 28, inclusive, of liotion to Dismiss No.
IV, the defondants assert that this Tribunal is without authority and
Jurisdiction to try and convict the defendants bocause Ordinance No. 7
in pernitting the admission in cvidence of depositions, affidavits,
hearsay and opinion evidence violates the Constitution of the United
States, the Articles of War, and Control Proclamation To. 2 The de-
fondants further contend that Article VII of Ordinance Noa 7, vhich
establishes certain rules of evidence, a8 Wwell as nunerous other sec—
tions of the Ordinance are invalid beceuse it was not issued pursuant
to lawful authoritye It has already been demonstrated under Section A,
supra, that Ordinance Ho. 7 was issucd pursuant to lawful authority.
Moreover, Scetion 2 of Article III of Control Council Law No. 10 spe-
cifically authorizes the Zone Commander to determine "The Tribunal by
which persons charged with offenses hereunder shall be tried and tho
rulcs and proeecdure thercofess." Consequently, we will here deal only
with the objections raised on the basis of the Articles of War, the
Constitution, and Control Council Froclamation No, 3 The samc basic
jssucs arc reiscd by defendants! motion to strike "g11l hearsay and
oxpartc cvidence" (dosignated as Motion Ho. 1) 2nd this section con~
stitutos the Prosccution's answer in opposition to that motion as well
as Faragrephs 1 and 9 to 28, inclusive of Motion to Disniss No. IV,

It should be noted at the outset that this Tribunel is in fact
without power to cntortain thc objections raised by the defendants to
the rules of procedure laid down by Ordinance No. Te In Article V
thoreof the powors of the Tribunel arc defined and there is a complete
lack of right to question the authority under which this Tribunal was .
crcated or to invalidate or disregard any provision of Ordinance No. 7.
Article V (f) only gives tho.Tribunal power "to adopt rules of pro-—

ccdurc not inconsistent with this Ordinance'. (Emphasis supplied)e

The provisions of Article VII which state that "The tribunals shall
not be bound by technical rules of evidence ... and shall admit any

evidence which they decm t0 have probative value ... including affi-

davits, depositions, intorrogations, and other statenents...” are
20




binding on this Tribunal and mey not be invalidated by its actiond

But, even so, the defendants' position is without any foundation
whatever, Defendants assert that this Tribunal is a military commission,
"an inferior Fedcral Court of special and limited jurisdiction...subject
to the limitations that the American Constitution places upon a1l Feder—
al Tribunsls"s It has already been pointed out that this Tribunal is
not a United States militery commission nor a part of the judicial
system of the United Stutes, but rather en internmational and occupation-
al tribunal established under international authority by guadripartite |
legislation, as part of the guadripartite condominium in occupied Ger—
meny. The rules of evidence in United States courts are in no way
binding on this Tribunal nor do the 5th and 6th Anendments have any
applicability to these proceedingss

In In re Yarmshita, 66 Sup. Ct. 340 (1946), which curiously

enough is cited by the defendant, the Supreme Court of the United States
nad before it the very issues here presented. There the Japanese Gen—
eral Yamashita had been tried and convicted by & United States military
commission, which the Court found to have been lawfully established, on
a charge of having violated the laws of wWar. In his application for
leave to file writs of habeas corpus and prohibition in the Suprene
Court, petitioner contended, as the defendants here do, that the Com-
mission was without authority and jurisdiction to try and convict pe—
titionor bocausc the Order governing the procedurs of the Commission
permitted the admission in ovidence of depositions, affidavits, and
hearsay and Opinion evidence, and because the Commission's rulings
admitting such evidence were in violetion of the 25th and 38th Articles
of War (10 Us & G Sections 1496, 1509), end deprived petitioner of a
foir trial in violation of the duc process clause of the 5th Amendmente
The Regulations prescribed by Goneral MacArthur governing the proced—
ure Of the trial of Yamashite by the Commission directed that the Com-
mission should admit such evidcnce "as in its opinion would be of as—
sistance in proving or disproving the charge, or such as in the Com—
mission's opinion would have probvative value in the mind of a reason-—
able man", and that in particular it might admit affidavits, deposi-

tions, or other statementss It appeared from the petition that during
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the course of tho trial the Commission reéei#edl over an obJjection of
defense counsel, & deposition as well as certain hearsay and opinion cve-
jdence. rthe 25th and 38th Articles of War prohibit the reception in ev—
jdence by courts-martial of depositions on behalf of the Prosecution in
a capital casc, and the reception of hearsay and opinion evidence, The
Court held that, whilc the 15th Article of War recognized the jurisdic-
tion of military commissions, the Articles of War were not applicable
to proceedings ageinst eneny belligerents before such Commigsions and
were restricted to trials of the classes of persons emumerated in the
ond Article. The Court said that:

W1t follows that the Articles of War, including

Articles 25 and 38, Were not applicable to petitioner's

trial and imposed no restrictions upon the procedure t0

be followeds The Articles left the control over the

procedure in such a case where it had previously been,

with the military commande :

The Court further held, in stating that "the Commission had
suthority to proceed with the trial, and in so doing did not violate
any militery, statutory or Constitutional cormand", (emphasis added)
that the Cormission was not without authority and jurisdiction to pro-
ceed because the rules of procedure permitted the admission in evidence
of depositions, affidavits, and hearsay and opinion evidence. While
it is truc that the Court seems t0 say that the Commission's rulings
on evidénce and the node of conducting the proceedings were not ro-
viewable by tho Court and, hence, it was Mannecessary to consider what,
in othor situations, the 5th amendment might requircsss ', nonetheless
1t is clear that the holding in cffect was thet the Constitution did
not apply in any way t0 the nroceeding itself, oxcept insofar as the
Constitution might affect the power of the authority cstablishing the
cormissions Thet power, of course, had 10 find its basis cither in
a statutc or in the Comstitution (our Section 4, supra) and thus, as
the Tribunal said, the right of the accused "to contend that the Con—
stitution or laws of the Unitod States withheld authority to proceed
with the trial" was not forecloseds It is guite another thing to say
that the Constitution applies to the proceeding itself, and the
Yammshita casc in fact holds that it does mote This view of the holding

formed in large part the basis of the dissents filed by Mr. Justices
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Rutledee and iurphy, Thus, kr. Justice Rutledge said: "I think the ef-
feet of what it does is in substance to deny hin (Yamashita) all such

(Constitutional) safcguards's (Parenthesis added)s
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Thus, th: Pros:cuti~n submits that sinca th2 Cohstituion has no applica=
bilityvto proc22dings bafors a lewfully constitutad Unit=:d Stat=s military
commissinn;1 a fortiori it has no.applicubility to proc22:dings baforz this
Tribunal; which was crmstitutzd pursuent to lawful intsrnational authority.
This Tribunal is not a Unitad Statzs militery commission nor a pert of th=
judiciel systam of ths2 Unigéd Stat:s. Th2 provisions of th? 5th and 6th
Am;ndmants £» ths Constitutinon cen ne mor: b2 appliz:d to th2 procz22dings beT
fars this Tribunel then to thos: bafora th2 Intarnstional Militery Tribunel-
which, by Articla 19 of th2 Chartar, was govarnad by ths sam: g3n3rel ruls
of avidsnc3e It cnuld herdly bz contandad thet th: veriorus anomalizs of
ths hmarican, British, Franch and Russian rul=s af avidanes and proczdur?
in any wey rastrictad or invelidatad tha proc22dings bafor: tha Intarnational
Militery Tribunele As Mr, Jwstics Jackson said:

tfs an Intarnstionel Tribunal, it is not bound by th= procadurel and
substentiva r3finamants of nuf r2spactiva judicial or constituional syst-ams,
nor will its rulings introduc2 pracadants into ony country's intarnel
. systam of civil justice".2
This Tribunal is en intsrnction court with its own rals:s of procadur: just
2s wes thsy Intsrnetionel Militery Tribunal

Th> d>fandents als» urg? thet th: provisiroms of Ordincncz No. 7 p3r-
mitting th3 introdwetion in 3vidanes of dapositi s, affidevits, and h2arsay
and opinion =2vidanc: vinlats Control Gowncil prrelemation No; 3, Articl:
II (L) of which stet=s that "In any criminal proszcution th: accus»d shall

havs ses th: right to b2 confrentad with witn:ss=s cgainst himeses”

1, Cf. Th2 Jalni% Atoll Ces3, Law Raports of Tricls of Vler Criminals,

Vol. I, pp. 76-80, UN'GC; Ex Parta Quirin, 317, UsSi 1, 63 Sup. Ct. 2 (1941)

2. IMI Racprd, pe 14333,

%, Titls 23, Militery Gov:rnmant Lagislatiome, 103.




But whatavar may bs ths prop2r intarpratation of th2 quot>d languags, Control
Council Proclamation Noe 3 has nothing whatavsr to:do with th: proc23dings
bafor> thz Militery Tribunals in Nurnbarg, but is in fact a statmant
of fundamsntal principlss to b2 hancaforth applizd in tha Gsrman judicial
systame

Ths principlas spunciatzd in Control Council Proclamation Noe 3
ars, inds3d, racognizad in ths Amarican and English systam of civil
justicse But th2s= principl=s havs navar b23n appli=d in p?oqeedings
bafor= military commissions for ths trial of =nzmy b21ligarants, =2ithar
in England or ths Unit=d Statz:s 2 or, so far as w2 know, in any countrys.
Th= practics and proczdur=2 b%fora‘military tribunals havs always bz22n
saparat> and distinct from that in civil courts, Thus, Control Council
Proclemation Noe 3 has no mors applicebility to thzss intsrnational military
procz3dings than dozs thz Constitution of ths Unitad Stat=ss

Tharz is no contantion by d2f2ndants, nor is it possibla to cont2nd
und>r accaptad rulss of statutory construction, that any limitation is
impos=d on th2 admissibility.of affidavits, dzpositions, and intsrrogatorizs
und>r Ordinancs Noe 7 2xc2pt that thsy hava probativz valuz, Articls IV
(=) tharzof providss that a dafandant shall hzvs th2 right “to cross=
sxamine any witnass callad by tha pros:scution¥, but this is no limitation
on the admissibility of affidavits sincs in such casas thar= is no "witn2ss

callzd by th2 pros:zcution"s

1. On 30 Octobzr 19&5, t=n days after Control Council Proclamation Noe
% was issued! ths Control Council promulgatzd Law Noe Ly d=aling with the
raorgenization of tha Garman judicial syst=m, th= praambls of which r=ads
as follows:

wPhs Contrel Council, in accordancz with its proclamation to thz Garmer
pa2oplz, datzd 20 Octobar 19u5, daciding that th2 G3rman pzopla, det=d 20
Octob=r 19&5, dzciding that th:2 G3rman judicial syst2m must b2 raorganiz2d
on ths basis of thz principlz:s of damocracy, 1sgality and 3quality bafor=
ths law of th: citizans, without distinction of racs, nationality or
raligion, 2nacts as follows:f,."(Title 2%, Military Govarnmant Lagislation,

121.L;._)

2e Ex part: Quirih, supraj In r= Yamashita, supra.

25




Ths ruls of 3vidancs laid dovn by Articls V1T of Ordinanc2 Nos 7
thet "ths tribunals shell not b2 bound by tachnicel rulzs of 2vid=nt3ess
and shall admit any 3vid=nc2 which thsy d23m to hav? probativs velus" is
naw peithar in practicz nor in th2orys For =xamplzs, th2 Prasidant's ordsr
of 2 July 1942, appninting a military commission for th= trial of the all=gsd
sabotaurs, which was in issuz in th=2 Quirin cass, includs th2z provision that
nSuch avidsnca shall b2 admittad as would in ths opinion of ths Prasidant
of ths Commission, havs probativs valus to a rzasnnablz man" o

By command of Gsnsral McNarnsy, raguleti-ns for ths trial of wer
criminals in th= Mzdit=srran=an Thaatr: of opzratinns wars2 made on 235 S3p~
t2mbar 1945 by Circular Noe 11is Th2s2 ragulations providad intar alia that-

ta, If any witnzss is dzad or is unebls to attand or to give

svidanes or is, in th3 opinion of ths prasidant of ths commission, unable
to attand without undus dslay, ths commission may raczivs sacondary svidenc2
of statemsnts mads by, or attributad to, such witnzss"s

By command of Ganzral Eisanhowsr, a dir:sctivs ragerding military
commissions in thz Europ=an Th2atra of oparations was mads by an ordar
of 25 August 1945« In Peragraph 3 tharaof provision is mad= tha£ tachnical
rulas of svidanez shall not b2 appli=d but any svidancs shall b2 admittad .
which, in th2 opininn of ths prasidant of th=2 commission, has any probativs
value to a r=asnnabls man, Similar provisions ars containzd in the
ragulations govarning th2 trial of war criminals mads by Gensral
Machrthur on 2 Saptambar 1955 for tha Unitzd Statss Armad Foreas, Pacific,
and by thz "Ragulations Govirning the Trials of Accuszd War Criminals" of
5 Dzeczmber 19,5 which suparseded thos> of 24 Ssptambsr 1945, sam2 b2ing
fouﬁd in Rzgulation 16 of ths 2arlisr, and Rsgulation 5 (d) of ths latzr
ragulations.l Th2 ragulations of 2l, S=ptambar 1945 formad th2 basis of ths
trial #f tge Japan=s3 Gen=ral Yamashitae

N-~n=t=chnical rulss of 2vidanc: hava also bazn follow=d by British
military commissions for ths trial of war criminals, baszd on th2 Royal

Warrant datzd 1y Juns 1945, Army Ordar 81/L,5, with amendmantse The Royal

1. Iaw Raports of Trials of Wer Criminals, Vole 1, p. 117, UNWCC

2, ibid, pps 117-8
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Warrant, by Ragulation &, has r3lazed rulss of svidstde otherwiss applisd
in English courtse Under Regulation g (i) a milifary court "may taka
intn considsration any ~ral statamant nr any dﬁcuﬁant app=saring ~n th2 fac2
of it to bz authsntic, providsd ths statamant ~f dncumsnt app=ars tn thz
Court to bz f assistarca in proving or disproving ths charg2, nrtwithstandin
_that such stetamsnt ~r documsnt would not bz admissibls as 2vidanc2 in
proc=z2dings bzfors a Fizld Ganszral Court Martialﬂ,l Pursuant to this
provisirn, military courts hava . frzqusntly admitt=d affidavits whars the
affiahr was n2var subjsctad to crnss—examination.2

Article 19 of the Chartar of ths Intsrneticnal Militery Tribunal
providss thats

"The Tribunal shall not b2 bound by tachnical rulss of svidsncs. It
shall_adopt and apply to thz gr=atast possiblz 2xtant axpaditious and
nen=tachnical procadurs, and shall admit any =svidanca which it ds=ms to

havs probativs valuse"

1. ibid, pe 85

2, The Pslius Trial, ths Scuttlad U-Boats Casz, thex®reisrwalds Cass,

ths Byklon B Cass, Law Reports of Trials of War Criminals, Vols I,

ppe 1, 59, 85, 96, UNNCC.
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Pursuant to that Article, approximately 2004000 affidavits
wore admitted into.ovidonce.l The overwhelming bulk of these
affidavits, as in this case, WoS presented on behalf of the Defense;
as somc werce also offcred by the Prosccutione It would have been
impossible to have brought 2 considerablc amount of evidence before the
International iilitary Tribunol without the usc of affidavits,
depositions, and intorrogatoricse A muber of affidavits were relied
upon by the Tribunal in recaching its judgmont,2 although such affiants
wore not cross—cxamineds The saie thing is true with respect to other
cases concluded in Nurﬁberg,3and in at least two judgnents affidevits
wore specifically eltcda

The oxclusionary rules of evidence find their roots in ancicnt
Anglo—Amecrican common law‘and arosc in substantial measurc becausc of
the jury system, Therc can be no dodbt that where the evidence is being
weighed by judges skilled in the law, no objection whatever Qxists to
the use of liberal rulcs of cvidencce T+ is in the sound discretion of
this Tribunal to detvermine what 1icight the evidence is entitled under all
tho circumsbtances and it would be the heicht of olly to obfuscate the_
search for truth by slavish adhgrenée to technical ¢ xclusionary rulcss
The defendants themsclves should be the last to object 0 ‘the non-—
tochnical rules of cvidenec which govern this proceedingj their defensec

rests in great mcasurc uvpon the very type of cvidence they now seck to’

have strickens

1 .
mpial of the Major War Criminals, Vole I, Judgment, Pe 1726

2 -
Tbid.s DPPe 2305 236

3 - P - -
Casc Nos 1 (Mcdical)s Re 1090-3, 53873 Casc No. 2 (Milch)j R. 13l
282; Casc Noe 3 (Justicc)y Re 970, 977; Case Noe i (Pohl), Ra 131,
575« '

I ’ ¥ ' '
Case Ho. 1 (Mcdical), DRe 11517, 114555 Casc Hoe b (Pohl), Re 80894
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7 ilorcover, it is intoresting o noto that thore 1s no rulc in the
German law of ovidence whlch uxcludes helrsiy Pr 007e Ther Mermon lens of

ovidenco in crimincl as well as civil coaes is controllsd by ihat 1s

~lled ihe nrinciple of frao proofd (Treic Boweiswuerdirung), Deresay

.

‘I

ovidence is therefore aduissible, and the welaht to be given to it is in
the Court's discrotions This is provod, Caes Lhrough a 'ecase celebreily,
the Bullerjahn casc, tullerjahn had hoon convictod of treason Dy the
German Suprciie Courty,, exclusively on hears:y evidence where the

identity of the third person Was not even disclosed (Juristishe
Hochenschrift 1929, p. 2996), A new trial was not ordsred until perjury
of the vritness had been proved, Wille tiis ig an extrenc and mmch
eriticized cases the general law in Germany is clearly to the effecct

that rsay cevidence is adnissible and not forbidden by Section 258 Code
of Criminal. Procedure which required thot the witness be heard i1f proof
of a fagt is based on the obscrvation by a persons The leoding Commentary
on the law of evidence and procedure (Locwe Rosenbergy ermotation 6 to
Section 250) hes this to Sy, quoting nony authoritiess '“Hearsay
teostimony is not prohibited by Scction 250,

To spoak in broad tarms of theorsayi ond ”opinién” avidence bsing
inndmissiblc, cven underthe most rizid Anslo~s 1icﬂn practicae, meons
nothing. Targe volurcs hava becn Tritten on the so-called cxeophions o
the hearsay and opinion mlc and it is quite scfe to say that rmch morec
hearsay and opinion cvidence is admitted under the exccplions than is
oxcluded under the "rule's It is equally meaningless to speak in
outraged therms of theloss of the right to cross—a amine, Hearsay proof
by definition is thc use of an cxtra~judicial declaration to prove
that vhat the declaran® saild to be the case is the casce If the declarant
is subjceted to cross—~cxamination in court, s declaratlions are ne
longer cxtrae—~judicial and the prcof is not hearsays IX parke affidavitsy
depositions, cnd interrogatories are only a fow examples of hcarsay

‘ 4L

roof and so far as thoe “rosccution!s case 1s concerncd, thoir usce has
; |

becn almost negligible compared %o thoet of the Defenscs Thc use of

eaptured German docuilents is hearsay proof although in most instance

&




their usc is within so~called oxocplions, These cxceptions arc hasecd
upon the right to cross«exaninc(~~ since by definition no so dricohath
can be practiced in the use of hgarsay prooi —-~ but upon & rocornitlon
fhot undor the circunstances surrounding the sxbre—judicicl decleration
1% can be reasonahly expected that the doclaration is cntitled to

= ) 3
weicht,  Thus, in final an2lysis, 1t is a determination of what
whight sholl be glven hearsay proof rather then 1ts iﬁgigg}@é%éjz as
such, Probative valuc (the rule of adimissibility heréin) is determined
by such famlliar concapts as relevance and naterialitya Pfoof wid.ch
meets thot test is admissible under Ordinanca Noa 7o The weight of the
proof ors %o put it differently, the Eggqgﬁ_of probative velue is qut
to tho scund discretion of fhe judges. T4 hasnever been contended thet
affidavits anl similer evidence should be rezarded as conclusive proof
of the facts stated, Tielght is deteridned by all the circumstances, ahnong
thom being opportunity and capacity for obscrvation of tho facts stated,
the nature of the declarations, motlve, and tic like, It is absurd to

contend that such ovidence may not b considarced by expert tricrs of
fact and_law wao arc cminently cualified to rcach a sound judsment as
to weight.

Such is the logic and wmimpeachable fairness of the non-technical
rilc of ovidence laid dowm For this procecdinge Indeed, vhe defondants
do not scem to comtend that this rule of evidence is unfair, They rather
ask blind adherence to & highly technical rule which has no app%icability
to these proceedings. ot onc instoance of unfeirness with respect to

hearsay proof is cited by them. In view of their own much sreater

raliance on such proof, they are hardly in a position to malke an arzunent

Nothing could be clearer than thot the test under Anglo—American
practice is neither the right to cross—examination nor the necessity
of o stotement under octh, Adoption of 4tho former test would auto—
matically oxclude all hoarsay, Adoption of the latter irould admit
inter alia affidavits, dspositions, and interrogatories cnd exclude

dving declarations and certain tywves of writings which have long been
adrissible asexcepitions to the rule. ;
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of unfairness. The very 1imited use of aflidovits by the
has beon corciully cqualified in sractice to insure every'sulsusntial
right of ¢ Defenscs ~he Tefonse has be:n afforded the rizht of
crose—cxonination of affiants subject to request and the physical
possibility of producing the affiant, In some instances, usé has been

nde of cross—interrogatories and aross—~affidavitse

e

/b
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Tt cannot be denied that every reasonable step has becn taken to

cucrantbe a trial of strict imparticlity and fairncsse As has been

said so vrell before, "They have been given the kind of a trial which
' 1

thov, in the days of thelr pomp and power, Nover zave to any menil,
J Y I & 2 &)

Conclusion

———

WHIRIEORE, the Prosacution submits that rilitary Tribunal IV

.

was constituted pursuant to lawful authority, that 1t has jurisdiction

over the defendants and the offonses for which they were indicted,

and that depositions, affidavits, hearsay and opinion gvidones were

lawfully admitted in this procceeding and it is respcctfully requested
rli gl r o p

t thot ibtion to Dismiss Noe, IV and Totion to Strike Noe 1, herctofore

£ilced b7 the defendants, be denlods
- 2 X

!
For: TILFORD TAYLCR,

Brigadier General, USA, 2
| Chiecf of Counsel for ar Crimes
|
|

Byt .., by

JAyEs I L

éputy Chief Counsel
| { Nurnbergs
| ) 2), Noverber 1947
|
|

>

—_—

Closing Statement of-lir, Justilce Jacksony T T Records D« 11333«
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