CIVIIIAN WORKEES .AND.CONCENTR-TION CAMP INMATES -

} LAW ON THE DEPORTATION AND EMPLOYNMENT OF FOREIGN
It is contended that the forcible ueportaticn cf eivi-
lisns from occunied territcry was perfectly lawful. The
l argu.ent nade in this ccnnection by the ostensible leader
of defense ccunsel needs an answer, i1f for nc rewscn
other then tc incicate the neture of the principal de-
fenses upon this phuse of the cuse.

The substance of the arguwent is as follows. There
exists in The Hugue Rules cf Lanu Warfare nc provision
explicitly prohibiting the use ¢f wanpower fruw cecupied
k territories for the purpose of war econcwy. Aarticle 48
is certainly not conclusive...Reference to internatiunal
Ccolwon law is not wore conclusive. For the only case
in nodern histury, the cunscription of Belgian labor
during the first woerld war hés rewained a cowpletely

open questicn as regards its adiissibility under inter-

national law.™

It is, therefore, insisted that the prosecuticn's
positicn with respect tc whcolesale deportation cn a
compulsory basis of wewbers of a civilian population
of occupled territories "is based on & fundawental wis-
concepticn of the first rule of war, viz., that Leasures

necessary for achieving, the purpose c¢f war are per.is-

sible unless they are expressly prohibited, snu that
wetheds requirec for <chieving the purpose Qf war are
deternined by the aevelopuent uf war into tutal war,
especielly in the field of econunic wearfare."

In principle this is the sawe erguuent nade in con-
nection with the asserted pr0positipn‘that the cuncept cf
total war operutea to abrogate The Hugue Rules of Lang
' Warfare. But the reference to the ceporteaticn of Belgian

! lebor to Gerwsny during the first world war requires an

0 saditional answer, if fcr no ther reuscn thaen to keep
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the reccra straight. That criwe on the part of iwperial
Gerwany caused worla wide indignaticn. (1)

The deportaticns began «fter the Gerian Supreue
Cunmana hau issued its notorious creer of October 3, 1916,
recouncerning restrictions of public relief.m™ Shortly
prior theretc the Reich Chancellery had declared in an
expert opinicn that "'under the lew cf netions, the in-
tended deportaticn (Auschiebung) of idle (arbeitzschene)
Belgians tc Gerwany for ccupulscry labor can be justified
it (a) igle (arbeitzschene) persons beccuwe a charge of
public relief; (b) werk cannct be fcund 1n Belgiuw; (c)
forceu lebor is nct carried on in counnscticn with opera-
ticns ¢f war......Hence, their ewploywent in the «ctual
production of wunitions shoula be avoiced.'™ (2)

The ubvicous subterfﬁge lies in the fuct thet the
weasure was ostensibly directed ugeinst vagreants to
cowbut unewploywent in Belgiuww as an eccnowle weasure.
But no ¢ne was Gecelved by this pretense cna 1t was soon
abandonew in & wanner which indicateu an awareness of the
illegality of the proceuure.

The protests were so wide spreazd &nd vigerous that
the Kaiser was forced tc retrect. These protests were
based upon either the general principles cf internaticnal
law ané hwwanity or specifically upcn The Hague Regulaticns.
For instence, the United States Departuent of State protestel

"against this action which is in contravention of all

precedent and of thiese hwane principles ¢f interneticnsl
practice which have long been sccepted wnd fullowed by
civilizea naticns in their treat.ent of ncncowbatants in

conquered territcry.n (3)
- ' = =1L gh= = =

(1. Oppenheii. Lauterpacht, Internaticnal Lew 5th Eciticn
London, 1935, p. 353

(2. awerican Jourmal Internaticnal Law, Voluw.e 40, April,
1946, p. 309.

(3. G. H. Huckworth, Digest of Internutional Lew, Vol. VI,
Wash., D. C., 1943, p. 399.




Yhe protest of the Netherlands Geverni.ent pointed
out the incouLpatibility of the deportaticns with the
precise stipulations cf Article 52 of the Hague Regula-
tions. It was pointed cut by Professor Jeauwes W. Garner,
scholar and author cof high repute, that if "« belligerent
were ellowed to ueport civiliuns frow occupled territory,
in order to force thew to work in his war industries and
thereby to free his uvwn workers for Lilitary service, this
would lake illusory the prcohibiticn to couwpel eneny citi-
zens tc participate in operations of war against their uwn
country. 'The weasure wust be proncundea as an act of
tyranny, contrary to all noticns of hw.anity, «na one
entirely without preceuent in the history cof civilizea
warfare.'" (4)

Negotiations through dipleuatic and church channels
to repatriate the aeportees and stop the practice were
partially successful. Frow February, 1917, Belgians were
no longer deported frow the Belgian "Governuent General"
and the Kaiser prowised thet by June 1, 1917, deportees
whe would not vcolunteer to rewain in Gern.any would be
repatriated.

Nevertheless, long «fter the enu of the first world
war, the unsuccessful effort of the Kaiser's Governwent .
was to an extent upheld in Gerwasny. & parliawentery
Comlission created by the Gerwan Cunstituent isssewbly to
investigate charges wade against that nation of having
violuteu internctional law uuring the war by a wajority
report subwittea July 2, 1926, stating that the weporta-
tions had been in conforwity with the law ¢f nations &nd,
wore particulsrly, with the Hugue Regulations. The

report proucesued upon the theory that "t the workers in

= SE9= =

(4. Aerican Journal of Internaticnal Law, Vol XI, Jan.,
1917, p. 106, & J. W. Gerner, Internaticnsl Law and
the World War, New York, 1920, Vol. II, p. 183.




question did not find sufficient opportunity t. work in
Belgiw. and that the ne&sure was indispenseble for re-
establishing or waintesining order and public life in the
occupied territory.'" (5) The Belgian Minister of Foreign
Affairs expressed the sentiwent of the civilized werld
when he declarea that his country had erred in its belief
"that at least on this point, the war policy of the
Kaiser's Gowernwent would no longer find aefenaers.'"<6)

And 1t shculd be noteu in this connecticn that even a
winority cof the Gerwan parliaiwentury cownission above
wentiovned found no justificution for the prauctice anu

upon the other hanu, squarely condeicneu it.

It is apparent, therefcre, that learneu cuﬁnsel's
contention thet "the conscripticn of Belgiun lsbor during
the first worlu war hes reusineu a cowpletely upen question
&s regéras its aLmissibility under internationsl law," is
based upcn the fact that & wejorlity of & couw.dittee appuinted
by the parliauwentury body of Republican Gerwany found it to
be in accord with the lew of naticns. We think it lwust be
conceded that this is &t least rather thin ground upon which
toc establish & negaticn of international custounary lew.
However this i.ay be, it is certuain that this action by the
vajority of the cuuwdittee of the Gerwun body did not operate
to repeal the applicable Hague Rules of Land Warfare, par-
ticularly article 52, which in the present case was shown be-
yond d@oubt tc have been violated. Depcrtees were nct cnly
used in arwawent producticn in the Krupp enterprise, but
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(5. Awerican Journal Internatiovnal waw, Vel. 40, april,
1946, p.312.

(6. bpelgian Chawber of Representutives, sessicn July 1k,
1927. Dccu.ents Legislatifs, Chawbre ces kepresentants,
No. 336. Passelecq, pp. 416-433.




in the latter years of the war the prcducticn of arwmei.ent
on a substuntial scale resched could not heve been carried

on withcout their labur.

This was not cnly a vicleticn of the Hague Rule oJf
Land Wgrfare Bﬁt was cirectly contriry to the expert opla-
icn of the Reich Chancellery hereinabuve referrea to which
preceded the order ¢f the Gerian Suprewe Cowwand cof
October 3, 1916, for the deportution of Belgians. 4s above
indicated, that cpinicn, though providing a subterfuge for
the illegzl conduct, did anﬁex as one of the conditiouns
"that forced labor is not carried on in ccnnectiovn with
operaticns cf war... Hence their ewploywent 1n the actual
producticn cof Lunitions should be avoided."

The law with respect tc the deportation fror. cccupied
territory is dealt with by Judge thillips in his concurring
opinicn in the United States of Aicerica vs. Milch declded
by Tribﬁnal No. II. We regard Judge Phillips' gtaternent
of the applicable law as socund and acccrdingly adopt it.

It is as fcllows:

"Disnlacecent cof groups of perscns frow cne country
to ancther is the prcper concern of interncctional law in
as far as it affects the couwunity of naticns. Interna-
tional law has enunciated certain conditiuns under which
the fset of deportsticn of civiliuns fro. cne nation to
another during times of war beccines a criwe. If the trans-
fer is carried cut without a legal title, as in the cuse
where pecople are deported frow a country cccupied by an
invader while the occupied enewy still has en arwny in the
field and is still resisting, the depcrtcsticn is contrary
to international law. The raticnele of this rule lies in
the suppositicn that the cccupying pcwer has tewncrarily

rrevented the rightful sovereign frci. exercising its power
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over its citizens. =&article 43, 46, L9, 52, 55 and 56, Hague
reguletions which liuit the rights of the belligerent cccu-
pant, dc¢ nct expressly specify ws criwe the aeportaticn cf
civilisns frow an cccupiea territory. srticle 52 st.tes the
following provisicns and conditicns under wihich services

n.ay be de..anded frow the inhebitents of cecupieu ccuntries.

(1) They must be for the needs of the an.y cf occupetica.

(2) They nust be in proporticn to the rescurces cf the country.
(3) They wust be cof such & nsture as nct tc invelve the in-
habitents in the cbligaticn tc teke part in wilitsry creritions
egainst their own ccuntry.

"Insofsr as this secticn linits the censcrinticvn ¢f labor
tc that required for the needs of the eruy cf cecupaticn, 1t
is wenifestly clear that the use uf labur frau occupled
territcries cutside of the are: ¢f cccupaticn is forbilden
by The Hzgue Regulaticn.

"The seccnd ccnditicn under which deportation becowes
a criie occurs when the purpese of the ulsplacewent is il-
legal, such as cepcrtetion for the purpose of cuwpelling the
deportees to wenufacture weapcns fur use wvgeinst their hcuwe-
land cr tc be assiwilated in the working ecunciy f the ve-
cunying ccuntry.

"The third and final ccndition under which deportaticn
beccles illegal cccurs whenever generally recitgnizeu stanucrds
of decency and huwanity ere disregarded. This flcws frow
the established nrinciple o¢f law that an otherwise periuissible
act beccnes a criwe when carried cut 1n a criuninel ncnner.

A close study of the pertinent parts cof Ccntrol Council Low
No. 10 strengthens the ccnclusicns of the fcregolng statenents
thet deporteticn of the pcpulaticn is crininal whenever there

is no title in the depcrting authority or whenever the purpose
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of the displacewent is illegel cr whenever the depcrtation
is charzscterized by inhuizene or illegal wethods.

mirticle II (1) (c) of Control Council Law No. 10
specifies certain crimes against huwanity. Among these is
listed the deportation of any civilian population. The
general language of this subjection as applied to deportation
indicates that Control Council Law No. 10 has unconditionally
contended as a crime against huwanity every instance of the
deportation of civilians. article II (1) (b) nawes deporta-
tion to slave labor as a war crime. Article II (1) (c) states
that the enslavement of any civilian population is a crime
against humanity. This Law No. 10 treats as separate criuwes
and different types of crime 'deportatiocn to slave labor' and
‘enslavewent.' The Tribunal holds that the deportation, the
transportation, the retention, the unlawful use and the in-
humane trestment of civilian populations by an occupying
power are crimes against humanity."

In connection with the subject of deportation of civi-
lians from occupied territory, it is interesting to note
that as shown by a document introduced by the defense, General
Thoenissen was dismissed from the service by the High Command
during World War II because of his "refusal to violate" the
laws of war and to deport French workers to Gerwany.

The deportation of Belgians to Gerwany also was over the
vigorous protests of the military comwander in Belgium, General
von Falkenhausen. With reference to Sauckel's order intro-
ducing a compulsory labor service for the pelglans, he deposed
that "this was done against my explicit and constant protest
for I had various objections against a coumpulsory labor allo-

cation and considered it more important to keep the indigenous

economy in wotion.™
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That the employment of concentration camp inmates uncer the
circumstsnces disclored by the record was a crime there can be no
doubt. The conclusion is ineseapsble tha’ they were mostly Jews
uprooted from their homes in occtipied territories ané no less
depeortees than many of the other forsign workers who were
forcibly brouvght to Germany. The onlv difference was that they
had to go through 2ll of the horrors of a concentration camp
under the supervision of the S8 before thay finslly landed at the
firm of Krupp. That thesz persecutees had ba=n arrested and con-
fined without trial for no reason nther than that they were Jews
is common 'nowladge an” in fact not controverted, The subject
je dealt with exhaustively by the iudgment of the IMT and thers
is no naad to 2°d anvthing to what is there said to show the un-
speakable horrors to wrich these unfortunste rzorle were subiscted.
However, in the nrec~nt comnsetirn, one or two excerptes from the
judgment are nertinent. It i there recited that "+he Nazi per-
sacution of Jews in Germany before the war, sevars and renressive
as it was, can not comnars, however, with the policy pursued
Auring the war in the occupied territories,”

After raferring to the fact that in the cummer of 1941,
howevar, plans ware made for the "final solution" of the Jewish
ouestion in all Eurore, the ifudgment continues: "Part of the
'final erolution' was the gathering of Jowes from a1l German-occu-
pied Burons in concentration csmps. Their phyeical condition
was the tert of life and fdeath, A1l who were fit to work wsre
uead 2s slavs laborsere in the coneantration camps," The
"final colution" mesnt extermination,

Under th~ facts of this cass it is obvicus from what ‘as
teren e£9id ae to the law that the emplovment of these concentration
camn inmates was slco a viclation of international law in sav-ral
diffarant narticulars,

In thie connection it is arguesd that the defanidante had

scant knewledge of the marsecuticn of tha Jewes by Nagi leadere,

This can be jJustly chaeracterized as no more than a gesture,
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The fact was common ¥newladgse not only in Germany but througheut
the civilired world. Thether this wae true in all the horrifyine
apd gruesome details is immaterizl to the lepal ruestion.

Morecver, apart from the fact that the Krupp activities at
Auschritz hereinabove detailed gave ample orpertunt ty to krow the
true situatior, there is evidence intreducer by the defendants
vhich Airsctly refutes the contantion that the officiale of the
firm lacked nowledge of the perscecution of the Jews on racial
grounds. Among other items 1is tha affidavit of Vickenschrieber,
It wae ~ffared along vith other Accumants *o chow thst the offi-
ciale of the firm wers not in accord with the attitude of the
Nazi regime toward Jove, But it shows alreo that without devbt
they knew of that abominabla policy ar early as 1936, The affi-
davit showes thie so conclusively that it is worthvwhile to ruote
from at some length,

After deposing that one Robert Waller kad been in the rervice
of ths firm ae an elactrical enginser for twsnty yeare, the
affiant continues:

"Frem 1936 on his worting asrsociates brought precrurs to b-ar
on the Firm, tecauce of his nor-A_yan dascant (Herr Waller is
a Jewish), with the aim of having Waller diemigr~d, H-rr Ihn
d3d pot vield to the demands of the amplovees, however,

At hig& bsheet He-r Waller was given protection by designated
persone, who alwavs interv-ne~d on his hehalf, shielded him
in the eampaign of nercecution sgainst him, and 1ater rro-
vided him witk 2 epecial place of work, apart from tha other
workers., Furthermor=, thaorough-going efforts were mace to
find a pneition abroad for him, On O November 19372, the dav
of tha general rersacution of the Jewe in Germany, the em-
nlovass as wall 2 the Vertrausnsrat (Confidential Council)
at trs time cataporically demanded the immecizte dismiseal
without notice of Herr Waller. According *o this thare was
no longer any possibility of rataining H-rr Taller, However,
without +he rereons in nower Vrowing of it, by order of

Herr Thn, Harr Valler was n2id a lump =sum, corresponding to
hie salary, which he would have received had he been given
regular notiec= (a¥out & month's salary), in order to enable
him to emigrate, ac he was cont~mplating foirg, Moreover,
after the war the nerconnel manager made amends to Harr
Waller, in # manper wrich met his satisfaction, for the
wrong don= to him at ths instigation of working ascociates,”
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NECESSITY a5 & DEFENGE

The real defense in this case particularly as to Count
III, is that known as necessity. It is contended that this
arose priwmarily from the fact that production quotas were
fixed by the Speer linistry; that it was obligatory to meet
the quotas and that in order to do so it was necessary to em-
ploy prisoners of war, forced labor and concentration camp
inmates made available by governuent agencies because no
: other labor was available in sufficient quantities and, that
i had the defendants refﬁsed to do so, they would have suffered
‘ dire consecquences at the hands of the governuent authorities
| . who exercised rigid supervision over their activities in
every respect.
‘ The defense of necessity was held partially available to
the defendsnts in the case of the United States of Auwerica
vs. Flick, et. al., decided by Tribunal IV. There, as here,
the defendants were industrialists employing prisoners of
war, forced labor and concentration cemp inuates in the pro-

duction of armament in aid of the war effort. ZFlick and

one of his co-defendants were nevertheless found guilty on

. the charge presently under consideration. This was by way
of an exception to the holding that the defense of necessity
was applicable. The basis of this aspect of the decision ap-
pears from the following quoted from the opinion:

"The active steps teken by Weiss with the knowledge and
approval of Flick to procure for the Linke-Hofmann Werke in=
creesed production quota of freight cars which constitute
military equipment within the contemplation of the Hague
Convention, and Weiss' part in the procurewent of a large

nuwiuber of Russian prisoners of war for work in the uweanufacture

-l4z-~




of such equipment deprive the defendants Flick and Weiss of
the complete defense of necessity. In judging the conduct
of Weiss in this transaction, we wmust, however, reweumber that
obtaining more muaterials than necessary was forbidden by tihe
authorities just as fglling short in filling orders was for-
bidden. The war effort required &ll persons involved to use
all facilities to bring the war prcduction to its fullest
ceapacity. The steps taken in this instance, however, were
initiated not in governmentsl circles but in the plant man-
agement. They were not taken as & result of compulsion or
fear, but admittedly for the purpose of keeplng the plant as
near capacity production as possible.”

The defense of necessity in municipal law is variously
termed as "necessity", "compulsion', "force and compulsion",
and "coercion and comnulsory duress". Usually, it has srisen
out of coercion on the part of an individual or a group of
individuals rather than thaet exercised by a government.

The rule finds recognition in the systems of various
netions. The Gerwman criminal code, Section 52, states it to
be as follows:

"A crime has not been commnitted if the defendant was
coerced to do the sct by irresistible force or by a threat
which is connected with & present danger for life and liub
off the defendant or his relatives, which dunger could not
be otherwise eliwinzted."

The Anglo-American rulec &s deduced from modern authorities
has been stated in this manner:

"Necessity is & defense when it 1s shown that the sct
charged was done to avold an evil both serious and irreparable;
that there was no other adequate means of escape; and that
the remedy wes not disproportioned to the evil. Homicide

through necessity--i.e., when the life of one person can be
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saved only by the sacrifice of another--will be discussed in

s subsequent chapter. The issue, it should be observed, is
not simply whether a particular life is to be sacrificed in
case of necessity, but whether it is right for a person to :
commit & crime in order to save his life. Thc canon law
prescribes thet a person whose life is dependent on iumediate
relief may set up such necessity &s a defense to a prosecution
for illegally seizing such relief. To the szwe general ef-
fect speak high English &nd swerican authorities. Life,
however, c&n usuzlly only be tauken, under the plec of neces-
sity, when necessary for the preservation of the life of the
party setting up the plea, or the preservation of the lives

of relatives in the first degree."(l)

As the proseccution says, most of the cases where this
defense has been under consideration involved such situations
as two shipwrecked persons endeavoring to support theuwselves
on a flosting object large enough to support only one; the
throwing of passengers out of an overloaded life boat; or
the participation in crime under the immediate of present
threat of death or great bodily harm. So far as we have
been &ble to ascertain with the liwited facilities at hand,
the application to a factusl situation such s that presented
in the Nurnberg Triuzls of industrizlists is novel.

The plee of necessity is one in the nature of confession
and svoidance. While the burden of proof is upon the prose-
cution throughout, it does not have to anticipate and negative
effirmative defenses. The upplicable rule is that the prose-
cution is compelled to establish every essential elewent of

- - - -

(1. Wharton's Criminal Law, Vol. I, Section 126, p. 177.

~-144~




the crime charged beyond a ressonzble doubt in the first in-
gtance. However, 1f the accused's defense "is exclusively
one of admission and avoidance or if he pleads some substan- .
tive or independént watter as a defense which does not constit
tute an element of the crime charged, the burden of proving
such defense devolves upon him. As a general rule, in matteré
of defense mitigations, excuse or justification, the accused
is reguired to prove such circumstances by evidence sufficient
to prove only a reasonable doubt of his guilt. 4And if the -
circumstances relied upon are supported by such proof as pro-
duces & reasonable doubt as to the truth of the charge ageinst
the accused when the whole evidence is considered by the jury,
there must be an acquittal.(z) The question then is whether,
~ upon a consideration of the whole evidengce, it justly can be
‘ said that there is such a doubt.
The defense of necessity is not identical with $hat of
self-defense. The principal distinction lies in the legal
principle involved. Self-defense excuses the repulse of a
‘ wrong whereas the rule of necessity justifies the invasion
of a right.(B)
In the view of German writers the law of neeessity in-
volves not the assertion of right sagainst right, but oflpriv—
' ilege against privilege. But from the standpoint of the
present case, the rule of necessity and that of self-defense
has, among others, one characteristic in common which is of
determinative significance. This is that the cuestion is to
beldetermined from the standpoint of the honest belief of the
particular accused in question. Thus with respect to the law
(2. Wharton's Criminal Evidence, Vol. I, wection 211.

(3. Wharton's Criminal Law, Vol. I, Section 128.
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of self—défense, Mr. Wuurton quotes Berner, an authoritative
German jurist:

"/hether the defendant actually transcended the liwits
of self-defense can never be determined without reference to
his individual charqcter. An abstract and universal standard
is here impracticable. The defendant should be held guilt-
less (of malicious homicide) if he only defended hiicself to
“the extent to which, according to his honest convictions as
affected by his particular individuality, defense under the
circumstances appeared to be necessary."(h)

Wharton himself says "that the dénger of the attack is
to be tested from the standpoint of the party attacked, not
from that of the jury or the ideal person."(5)

We have no doubt that the same thing is true of the law
Of necessity. The effect of the alleged compulsion is to be
determined not by objective but by subjective standards.
horeovef, a@s in the case of self-defense, the mere fact that
such danger was present is not sufficient. There must be an
actual bona fide belief in danger by the particular individual.

The evidence of the prosecution with respect to parti-
cular defendants was sufficient to discharge the burden rest-
ing upon it in the first instance. Thereupon the burden
shifted to the defendants of going forward with the evidence
to show all of the essential elements of the defense of neces-
sity to an extent sufficient to raise a reasonable doubt in
the minds of the Tribunal upon a consideration of the whole
of the evidence. In this respect the evidence falls shors
in a vital particular.

(4. Wharton's Criminal Law, Vol. I, Section 623, p. 850.

(5. Wharton's Criminal Law, Vol. I, Section 135, p. 185.
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Assuning for.present purposes the existence of the tyr-
annical and oppressive regiwme of the Third Reich which, is
relied upon as a basis for the app}ioation of the rule of
necessity, the competent and credible evidence leaves no
doubt that in committing the acts he?e'charged as crimes, the
guilty individuals were not acting uhger compulsion or co-
ercion exerted by the Reich authoritiés within the meaning
of thé law of necessity.

Under the rule of necessity, the contemplated compul-
sion must actually operate upon the will of the accused to
the extent he is thereby coupelled to do what otherwise he
would not have done. Thus, as lLord Mansfield said in fhe
case cited in the Flick Opinion as giving the underlying
principle of the rule invoked:

"Necessity forcing wan to do an act justifies him, be-
cause no man can be guilty of a criwe without the will and
intent in his mind. When a wan is absolutely, by naturail
necessity, forced, his will does not go along with the act."(ér

Here we are not dealing with necessity brought about by
circumstances independent of human agencies or by circum-
stances due to accident or misadventure. Upon the contrary,
the alleged compulsion relied upon is said to have been ex-
clusively due to the certainty of loss or injury at the hands
of an individual or individuals if their orders were not
obeyed. In such cases if, in the execution of the illegal
act, the will of the accused be not thereby overpowered but
instead coincides with the will of those frowm whom the al-
leged compulsion ewmanates, there 1s no necessity justifying
the illegal conduct. That is this case.

- -— - -

(6. Stratton's Case, 21 How. St. Tr. (Eng.) 1046-1223.
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Hence the Flick case is distinguishable upon the facts.
For instance, a determinative factor in that case is indica-
ted by the following from the opinion: *With the specific
exception above alluded to and as hereinafter discussed, it
appears that the defendants here involved were not desirous
of employing fbreign labor or prisoners of war." )

In the present case the evidence leaves no doubt that
jusp the contrary was téue‘ For instance, we have herein-
above referred to a letter from the Board of Directors of
Fried. Krupp, A.G., Essen, dated September 26, 1942, addressed
to the Army High Couwand, which as noted, concludes as follows:

"As we are under the circumstances described very anxious
to empioy Russian prisoners of war in the very near future,
we should be grateful if you would give us your opinion on
this matter as soon as possible."

The minutes of a meeting at the penal camp Dechenschule,
14 March 1944, prepared by the defendant Von Buelow, furnish
another illustration. After reciting that most of the in-
mates to be confined in that camp would be reople guilty of
breach of labor contracts who had been apprehended in France
by the military authorities, Von Buelow concludes, "finally
I pointed out to Kriminalrat Nohles (of the State Police)
that the question of labor allocation is decisive for Us and
that we would like to secure these valuable French workers
for ourselves for this reason."

A letter of September 18, 1943, addressed to the employ-
Inent office in Essen indicates the attitude of the Krupp of-
ficials toward the keich policy of conscription of foreign
labor. It is as follows: _

"The one-year contracts of a great number of our French,

Belgian and Dutch workers of the Gusstahlfabrik will expire
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within the next two wonths. Since these people are not pre-
pared to renew their contracts we intend to huve thew conscr-
ipted. With reference to the conversation with your Herr
bieckmann we ask you to consider how the necessary formalities
may be best carried out. This applies to about 200 persons.":

But long before this the Krupp firm had menifested not
only its willingness but its ardent desire to employ Fforced
labor.

In December, 1942, and prior thereto the Krupp firm
maintained a labor recruiting office in Paris. Their repre-
sentative was a Mr. Hennig, said to have "the best connections
to all German and French departments." Learning that a.new
draft of about 265,060 workers was to be wade in occupied
France during the woath of January, the defendant Lehuwann wade
a trip to Paris with a view of seeing that the Krupp firw got‘
a larger share of these workers than was then to be expeeted.
He had Dr. Servatius, Oberregierungsrat of the Regional Land
Office, Rhineland, go with him. In reporting the result of
his efforts, Lehmann said, among other things: "With our aid,
our requests were then distributed properly to the various i
district commanders (bezirkschefs) and field headquarters
(reld kommandaturen). As much as possible, the selection of
the drafted individuwals is then also to be undertaken with
the help of one of our representatives."

Referring to the possibility of getting skilled workers
from unoccupied France, Lehmann, in the same report, stated
as follows:

"Because of the new political situatiOn_in the so-far
unoccupied part of France the French governwent agencies will
from now on act energetically at the draft of workers in this
region.. As one of the first weasures,.the French railways

will transfer to Germany approximately 460 skilled workers.
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That w1ll be 60% of the skilled workers who have been prOmlsed
to us already for some time, but who could not be persuaded
to sign the contracts and to leave. The workers will be sent
during the first week in January from the various factories
to Lyon, where they can be received by our representative and
will be:conducted to Essen.

"In the beginning of January Mr. Hennig will also try
immediately to start on their way to Essen the 210 skilled
workers allotted to us from the locomotive factory Fougat,
Beziers. On our part we shall try to aschieve that these
workers will not be considered as part of our January quota .
since they have been promised to us alreedy for sbme time."

The willing attitude of the Krupp officials toward the
employment of concentration camp inmates is indicated by the
minutes of a conference held on 5 June 1944 in the office of
Ihn. This conference was attended by the defendant Krupp
among others. The defendant Ihn prepared the minutes. The
following quotation refers to the Friedrich Alfried Huette
at Geisenheim. It is as follows:

"Herr Vorwerk, F.a.H., will examine the guestion as to
whether thers is any possitility for the F.A.H, to employ any
prisoners and convicts. If necessary the cast iroa works will
try to inciude this requirement in their request.

"Herren Guenther and Graefe, Geisenheim, are negotiating
with the concentration camp in their zone. Althpugh no result
has been reached in these negotiations so far, Geisenheim
will continue to deal with the question on their own. Only
if no result is reached will the cast steel works take a hand
in the matter."

A copy of the minutes was distributed to the defendants
Krupp, Houdremont, Janssen, Mueller, Von Buelow and Kupke,

among others.
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The efforts of the Krupp concern to expand during the
war yeers also negatives the idea that they were acting
under coumpulsion.

The evidence alresady referrea to in connection with the
employment of concentration camp inwates deuwonstrates this
fact. An additional incident reflects the Tirm's attitude.
On July 17, 1943, there was & meeting of the Directorate of
Elmag, then located at Mulhouse, It was attended by the de-
fendants Eberhardt, Ihn and Janssen. Among other things, the
minutes reflect the following:

"Next spring Krawa is to reach an output of 100 Zgkw ..
tractors per month. It is said, however, that lately the
Special Committee cut down the tank program and only 80 or a
still Jower Zgkw figure per month by Elmag is proposed. Herr
Eberhardt recommends to Herr Zimmermann who is expected to be
in Berlin to attend the niceting of the Special Comwittee on
23 July 1943, to talk to Herr Dinckelacker, with a view rather
to increase the prograw than to cut it down.

"To assure the firm's reputation as motor manufacturer
also for the future, an attempt should be wade to obtain
orders for motor construction. In this respect, too, Herr
Zimmermann should take appropriate steps. Herr Eberhardt
also points out that the allocation of additional labor is to
benefit not only the prime-mover manufecture end its spare
parts, but also the manufacture of spare parts in Tann."

The testimony of Flick, a competitor of the Krupp firm,
also indicates that the Krupp firm was endeavoring to expand
its activities. Flick was introduced as a witness of the
defense. His evasive answers on cross examination leave much
to be desired. But the following is clear. Froperties known
as Wirogg had belonged to Flick. The Krupp firm was in nego-

tiation with the Army Ordnance to be allowed to take over and
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manage the property. In this connection, Flick was asked
and answered as follows:

"Q. Is it not a fact that you objected violently to
the attempts of the Krupp firm to expand into areas where
they had never been before®?

"A, Yes, in that case, whether this would have been a
final expension policy of Krupp was an open question. Ip ny
trial, I stated theat for us it was a gquestion of prestige.
Wirogg hed belonged to us in 1936, and we would have to re-
linquish it to another firm and have it managed by another
firm. It was my opinion that it was an insult to us if we
weren't given the task of menaging this firm."

The officials of the Krupp firm well knew that any expan-
sion of its facilities and activities would require the em-

‘ ployment of forced labor, brought from occupied territories,
| prisoners of war and concentration camp inmates.

Other illustrations indicating the firms entire willing-
\ ness to cooperate in the use of these several types of labor
could be given but the foregoing are ample to show that the
law of necessity cannot be held a good defense under the facts
of this particular case.

While we regard the foregoing as conclusive, before leav-
ing this phase of the case we deem it not inexpedient to briefly
examine the nature of the evidence offered by the defendants ;
to establish the existence of the compulsion or coercion under
which they claim to have acted., They introduced several Wit-.
nesses who testified in general terms that because of the at-
titude of the Reich authorities, the officials of the Krupp
firm had "no possibility of refusing a production quota."

Whatever may have been true with respeet to Flick and
other industrialists the witnesses for the defense in the

prresent case made it clear that the defendants acted not from
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necessity within the meaning of the rule invoked but from what
they conceived to be a sense of duty. If it were permissible,
as the defense seems to think, to show the subjective attitude
of one person by the testimony of another, then that of the
defense witness Schieber is typical.‘ Schieber was an S3S-
Brigade Fuehrer and high official in the Speer lLinistry,

which was in charge of the allocation or the fixing of pro-
duction quotas and seeing that they were met. He was

examined about the nature of the coercion upon industrialists.
He testified that '"what 1s decisive is the nature in which
public opinion was directed. The defawation of such a mén

who opposed the state. This defamation was so severe that I
believe any reasonable man would have seen to it that he
avoided it." Asked how '"this defamation (would) express itself"
he answered, "it would hardly be possible for me to list all
these defamations one by one. In genera;, it was not defama-~
tion from above, but from in the man's neighborhood, or from
the man on the street, the block leader, or the children for
example. You kncw how difficult from 1943 on or how severe
the leadership of the people and of industry in the whole
state became after 1943." He further testified that "I be-
lieve that for the vast majority of German plant managers,

the moral ccercion, namely the duty stood in the absolute
foreground." And again, "a refusal to meet production prograus
does not occur in an orderly state which is at war. I am
further of the view that when you speak of coercion to pro-
duction that you wight just as well call it a self-ewident
duty or task to produce." Asked about the Krupp firm in par-
ticular, he stated that "it regarded it as a patriotic duty

to do what it could in aid of the war effort by weeting these

production schedules.®
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This brings forward another aspect of the rule of neces-
sity which as applied to the facts of this case needs consid-
eration. It will be observed that it is essential that the
"act charged was done to avoid an evil both serious and irre-
parable," and "that the remedy was not disproportioned to
the evil." What was the evil whioh confronted the defendants
and what was the remedy that they adopted to avoid it? The
evidence leaves no doubt on either score. As said, Speer
was the top official in charge of the allocation of production
quotas and the ultimate arbitrator concerning penalties in case
they were not met, He testified as a witness for the defense
in the Flick case. Although he was available he was not offered
as a witness in this case. However, under the liberal rules
followed in these trials, short excerpts of his testiwony in
the Flick trial were allowed to be introduced in evidence by
the defendants. The excerpts reflect that he was examined
with respect to what would have happenéd to an industrialist
prior to the implementstion of an order of 6 September 1943,
giving the Main Committee the legal basis for issuing direc-
tives to industrial plants. In dealing with the question
presently ﬁnder consideration we need not be concerned with
the possibilities after September, 1943, because many of the
acts charged in the indictment were committed prior to that
date, and mecreover, so far as appears there were no changes
in the attitude of the defendants. So far as the present
question is concerned it was the same throughout.

From the excerpts introduced, it appéars that Speer was .
asked and answered as follows: |

Q. "Now, if an industrialist should have said, before
the promulgation of this law: 'The Main Committee has no legal

basis, I shall do what I please,' what would have happened then?
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A, The industrialist would have lost his plant. He would

have lost every possibility of éxerting any influence on

his plant. Such cases did oc¢eur, but not Because of a refusal
by the industrialist,; but merel& brought about by the fact

that a plant regularly failed to achieve the production required
of it. As an example I might wention the replacement of the
Plant lManager of Krupp-Markstaett, whose positién was filled
against Krupp's wishes by a Hamburg plant manasger.”

In the present case, the possibility of ™losing a plant®
did not exist for any of the defendents except Alfried Krupp
and not for him prior to December, 1943, when he became owner
of the enterprise. None of them had any property interest
in the business. The most that any of them had at stake was
a job.

S0 accepting Speer's testimony, the question from the
standpoint of the individual defendants resolves itself into
this proposition: To avoid losing my job or the control of
my property, I am warranted in employing thous&nds of civi-
lian deportees, prisoners of war, and concentration camp
inmates, keeping them in a state of involuntary servitude;
exposing them daily to death or great bodily harm, under
conditions which did in fact result in the deaths of wany of
them; and working them in an undernourished eondition in the
production of armament intended for use against the people
who would liberate them and indeed even against the people of

their homelands.
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If we mav ascume that_as a result of opposition to R=ich
policies, Krupp would have lost control of his plant and the
officials their rositions, it is @ifficult to corclude that the
law o” necessity Justified a choice favorale to themsalves
and against the un“ortunate victims vho had no choice at all in
the matter. Or, in the Janguage of the rule, that the ramedy
was not dispronortioned to the evwil, In this connec*‘on it
should be nointed out that there is a verv respecta’ le authority
for the view that the fear o” the lasc of nropertv will not
make the defense o° Aurerce availatle,(7)

But the avtreme possibility hinted at wae that Gustav
Krupp and his offjcials would not only have lost control of the
plant but would have been put in @ concentration camp had thev
refused to acdopt the illegal meacures necessary to meet the
production cuotas. Considering Gustav Krupp's influerce and
friendship with Hitler and the influence in Germany of the firm
in general, it ies difficult to conceive of this posrirility,

Tre fate of minor industrialists hardly can be regarded as
evidence of what would have harmened to the officials of the
Krupp firm in cimilar circumetances, Rohland, a witness “or the
defense, correctly described the situation, He war an infustri-
aliet whom Sprer made deputy chairman of the Reich Arsociation
Iron, one of the most immortant nationwide ~conomic grovrs in
the war economy of Germany, H~ became involved in a cerious
controv-rsv with Sauckel and Ley and the lattsr threatensd him
vith dire conssruences, But ha tertifiad that "Speer cov-rad
“or m= completely", and that whather "one who waes in cerious
opposition with the R~ich avthoritias wss ernt to a concentration
camp as a conseruance depended vary much on the merson and on
tha cuasticrn of whethsr the person concerned wars Airectly in
touch with someone liks Speer,"

Tre firm of Krupp was even batt-r protact=d than Rohland,
It war not only a vital factor in ths war effort, but ths head
of i1t, Grstav Krupp, was a persomal fri=nd of Hit'er. Gustav

(7. Wharton's Criminal Law, Vol, 1, Section 324, Note 1, p. 515
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Krupp, not onlv had contributad large sums of money to the
Nagzi Party in the csmpaign vhich reeultad in their rise to
pewer, but played a leading part in bringing to Hitlor's
surport other influential industrialists. Throughout the

war vears ha and thke Frupr firm continu=d to bs regarded b+
H*tler with kigh faver. If nothing else anpsared, this is
conclusively chovn by the "IEX KRUPP", a special dscree of
Hitler wh-rsby of 2ll infustrial firms in Nazi Germany that of
Krupp 2lone was 2natled to continue as a family enterprire frae
from the manifold burdene of 2 corvporata ctructurs, 811 of tha
officizls of th> “irm w~r2 importsnt in incdustrial 1ifs in
G~rmany and far from lacking influential friesnde,

Moreover, in 211 fairness it must b= said that in any view
of the evidenca the defendants, in a concentration camp, vould
not have baen in 2 worse plight than the thoursnds of helpless
victins whom they Adaily evposed to danger of Faath snd great
bofilv harm from setarvation and ths relentlass air rsids upon
tre armament plantes to sav nothing of involuntarv eesrvitude
and the othar indignities which they suffared, Tre dicparity
in the number of th= actual and rotential vietims is alro thought
provoking,

This phass of tre case must not bz 12ft without referance
to the fact that there is a Flét contradiction running through-
out the dzsfenece of necarssitv, Upon thz on~ hand it is =aid that
the acts of omission and commission wars reruired by the multsi-
tude of Adirsetivas i-cuad bv stats autheritise whrich the de-
fendants wars btound to obey under nenaltv of grisvous iniurv.
Upon the oth=r band, it is s2id that thav rigked grava dang-r
by violating such directivas and =ven defving the Cectano in
order to mitigate the nlight of th~ victime,: Trar= ar- pyum- |
arous exampleoe of t'ie for w' ich th-re i neithar time nor
spaca, Tha racord rpesks for ite=lf, T'rae inetsnces, howav-r,
may b2 referr=d to, The Geetapo ircsusd an order trat pregnancy

of Eastarn workaers should be interfered with, This vas contrarv

to th- law and the ethice of thes madical rrofession. The Krupp
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doctor did not want to obey the directivs, but was afraid to

take a stand without the bhacking of the officiale of the firm,
The defanse claims +hat ko was giv-n this backing unmualifiedly,
notwithetanding that throushout this case tha power an” influence
af the Gestapo is held out 2as baing ora of the factors wiich hung
ov-er tha h-ads of +the defendante, \

Ls 2 prefaca to the s~cond instance, we rvot= from the final
nlea mada bv covneal for defenionte Krupp and Thr, After refer-
ring to the ectaklishrmant of tha Central Plarning Board, and tha
so-called "tarsworm dscr-e", ke states: "Thare is onlv ons
santerce which is ouite clear in t ie decree. Onlv ona men has
the role rerponsitility of meating the rarvirsmerte of war pro-
dvection, and that man is SPEER, 4nd be is also the man vho
iesuae vorv clear instructions prohibiting any coneiderations
of mrivata economy in infustrv,

"It ie self-evident that no factory is 2nv longer author-
ized to =ngags in meace-time rroduction. But even any planning
for r=ace-time conditions ie etrictly prohibited, Ruthlses
action is taken againet any manag-rs vho Airrsgard th<g nro-
hitition, the convarsion to =2yclusive war »roduci‘on is en-
forecad by wverv robust meathode,"

Ya*, the tertimony of deferse witners Kraus indicatec that,
whatav-r may have been true vith reer=ct to other infuctrialists,
tha officiale of the Guestshlfabrik we=r~ not intimidated by
the eituation dareribad bv couns~l. During th- war, Kraus was
a "Grour Chairman" and in Decembar, 104, was apnointed a
plant diractor in the Gusetzhlfabrik, After having testifiad
trat a "coneiderabls peace tims nroduction" was carried on during
the earlv yaare of the war, k2 wac then syamin=d atout svch »ro-
dvetion during tha later wvaars, On this *topic an? with reference
to the later yaare of 1the war, hs was ackad and answerad ag

\
fo?lows:
"O. Pleaca tell us snother fer Franches of rascetima nroduetson,

A, Well, w~ had our apnliances Production Nos, 1 and 23 we rro-

Aduced chamical containers, Wa av~n nroduc~d milk coane, In-
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cidentally, vhepever thera invastigation cormittees came they
alwave objected to that, and we always kad great argum-nts
when w2 had to show wrat a3 number of different nroducts wa ware
mepufscturing in tha Gusetshlfabrik. Ws wers even blamed for
r~roducing locomotives, and that was ouites a coreiceratle part
of cur total nrocduction.

e Wrat atout motor vehiclas?

A. Yee, ws made them too. I know that one nf tha inenacting
commiegions tri=d to clos~ “ovmn coma of tha redrc~tims »ro-
Aductien ir order to relesace the wnrks & for war production."
Thateav-or mav b2 s1if with recpact to ths relation to war-
tim= nroduc*ion of tha specific items martionacd W tha witnors,
tha fact ravarthsless ramains that it anpoare from hise testimony
that the Gusstahlfsbrik in the latsr wvears of tha war was en-
pagad in vwhat the witnees £2id th=a "invastigating committeag!
considerad reacetime rroduction and, so f7r ars arpsare, nothing
was done about it evan though the "committeas" otjected thareto,
Tha t+ ird instance relatre to tha sals of Raich bonde by
the Krupp firm, It wars related bv Schroeder, haad of Krunp's
arcounting Aepartmant and a witnarce for ths Aeferee, From his
teetimonv it armeare that in 1043 tha Krupn officizls bzcame
convinead th~t tre wor was Jost and it wre naceecory to adopt
a now policy looking to the post-war rariod. At that tims,
the firm had accumulat~d gov-rnm~nt bonde in th= amount of
200 million Reichemarks, ESchronder s2id thot "we started to
a1l theese pracually co that wh-n the war was n-1vl v over we
had onlv &7 million Reaichemarks in bonds, We Aid not on pur-
norce gell all of them becaurs tha* wruld have hean too notice-
able and it would have emalle d too mrch of Azfaatiem:

the=rafara, we ra” to refain a certain amount of bonde," Tra
witn~se further te=etifiad tha* + is was - worv dang-rous

and hence was done with graat secrecy. He fustifiad th2 policy

upon tha thaorv that the firm had = rerponsibility towirds the

worvy-rs vhos~ liv~lihood depended unon them,
-159-~




Whatever the reason, th2 sol2 of thar~ borde-wse. amountad
to treacon under tha lsvs of the Reich for which the reon2lty was
d~atr, It wac the vearv tvpe of thing which the dread Gestapo,
of which o much is €aid in trie coes, war supposed to detasct
and rrevent,

It = true that the =ale of the tonds was rot orenly made
but if it bs conceded trat in ths case of jpfividuvale ro in=-
fluential ard important ae the ownars and officials of the
Krupp firm that the rick waec great, it must aleco he conceded
that it wae readilv incurrsd vhensver thav *thought thsrs wes
involv~Ad interact of sufficient immortance to justify =uch 2

conres,
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W AS TO INDIVIDUAL RESPONSIBILITY

485 slready saiu, we hold that guilt uust beﬁperscnal.
The were fuct without .ore that a defendant wus &
weuwber of the Krupp Directurate ur an officdal of the
firw is nct sufficient. The rule which we wuupt anu
spply is stated in an «uthcritutive awericun text
as fullows:

"Officers, directors, or agents of a corporatiocn
participating in & violaticn of law in the cunduct of
the cowpany's business way be held eriiinally liable
individuelly therefor. Sc¢, slthcugh they cre ordinarily
not crininelly lisble for ccrnorate acts perfcrued by
cther officers of agents, and at least where the criue
charged involves guilty knowledge or eriiinal intent,
it is essential tc criwinsl liability cn his part
that he actually anc personally dc the wcts which con-
stitute the offense or that they be dcne by his airec-
ticn or perwission. He is liable whers his scienter
or authority is established, or where he 1s the actual
present and efficient actor. When the corpurution
itself is forbicuen tu do an act, the prohibitican
extends t¢ the board of airectors anu tu each director,
separately and incividually." (1) Corpus Juris Secundul,
Vol. 19, pp. 363, 364, Auericun Law Book Cc., (1940)
Brooklyn, N. Y.

Under the circuustances as to the set up of the
Krupp enterprise after it becawe a private firw in
Decewber 1943, the saie princinle applies. Moreover,
the essential facts iay be shcocwn by circuustantial &s
well as direct evidence, if sufficiently strong in
probative value to ccnvince the tribgnal beyounu &
ressonable uoubt any tu the exclusicn of esvery cther

reasonable hypothesiss - * 3

S e
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Upon the facts hercinabove founa we conclude
beyond « reasonuble aoubt thet the defendants XKrupp,
Loeser, Houdremonﬁ, l.ueller, Janssen, Ihn, Eberhardt,
Korschan, von Buelbw, Lell.ann and Kupke are guilty on
Count Three of the indictwent. The reusons upon which
these findings of guilt zre bused have been set fortn
neretofore in the aiscussion of tine facts under Count
Three.

The nature wnd extent of their participation was not
the suwe in all cases wnu therefore these differences
will be taken into considerution in the iwposition of
the sentences upon thew. The evidence presented
against the defendent Kerl Prirsch we deeiu insufficient
to support the charges oguinst hiw st out in Count
Three, and we therefore acquit the defendant Karl
Pfirsch on Count Three of the indictwent. The defendant
Rarl Pfirsch having been zcquitted upon &ll counts
upon which he was charged, shall be dalschurgeu by the

‘Marshall whnen the Tribunal presently wujourns.
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I have signed the Judgment subject
to reservations made of record in

the proceedings of 31 July 1948.

EDWARD J, DALY, Judge HU C. ANDERSON, Presiding Judge

T concur with the Judgment in
all respects except as appears
in my dissenting opinion which
follows.

WILLIAM J. WILKINS, Judge

Dated at Nurnberg, Germany this 3lst day of July 1948,
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