T e s e

e

UNITED STATES MILITAKY TRIBUNsL III
STTTING IN THE PaLACE OF JUSTICE, NURNBEKG, GEHuANY
31 July 1948

THE UNITED STATL3 OF AMERICA
~VS .=

ALFRIED FELIX AL'YN KRUPP VON

BOHLEN UND HALBACH, EWALD OSKAR :

LUDWIG LOESER, ZDUARD HOUDEELONT, : Case No. 10
ERICH N UELLELR, FRIEDRICH WILHELM @

JANSSEN, KARL HEINRICH PFIERSCH, :

M4aX OTTO IHN, KARL sDOLF FERDINAND:

EBERHARDT, HEIVRICH IEO KORSCHAM,

FRIEDRICH VON BUELOW, WERNER

WILHEIlN. HEINRICH IEHM.NN, H&NS

ALBERT GUST:V KUPKE

Defendunts

JUDGHMENT OF THE TRIBUN&L

Hu C. Anderson, Presidaing Judge
dZdward J. Daly, Judge '
William J. Wilkins, Judge




This Tribunal was established by and under an order issued
by commwand of the United States Military Commander and Military
Governor of Germany (U.S.), and the undersigned were designated
as the wembers thereof. As thus constituted the Tribunal entered.
upon and completed the trial of the case. The indictment was
filed with the Secretary General of Military Tribunals on 16 August
1947 and the case was assigned to this Tribunal for trial. A copy
of the indictment in the Gernan language was served upon each
defendant on 18 sugust 1947. The defendunts were arraigned on 17
November 1947, each defendant entering a plea of "not guilty" to
all charges preferred aguinst him. Thirty-four Gerwan counsel
selected by the twelve defendants were approved and have represented
the respective defendants. One defendant was represented by an :
American attorney, selectea by hiw, in addition to Gerwan counsel.
The presentation of evidence by the prosecution in support
of the charges was cowwenced on 9 Decewber 1947, and was followed
by evidence offered by the defendants. The taking of evidence
was concludeda on 9 June l9h7.\ The Tribunal has heard the oral
testimony of 117 witnesses presented by the prosecution and the
defendants and 134 witnesses heave. béen examined before commissioners
appointed under the authority of Ordinance No. 7, of Military
Government for Gerwany (U.S.) establishing the procedure for these
trials. 1471 documents offered by the prosecution have been ad-
mitted in evidence as exhibits. 145 documents offered by the
prosecution have been marked for identification. 2829 documenté
offered by the defendants have been admitted in evidence as exhibits
and 318 docuwents offered by the defendants have been marked for
jdentification. No docuwent marked for identification has been
considered unless it was one, the contents of which justified us
in taking judicial notice thereof.

Ordinance No. 7, referred to above, provides that affidavits

shall be deemed adwissible. Exercising its rigut to construe




this ordinance, this Tribunal announced at the beginning of
the trial that it would not consider any affidavit unless
the affiant was made available for cross-examination or
unless the presentation of the affiant for cross-examina-
tion had been waivea, and tihis ruling has been strictly
adhered to.

The Tribunal ruled to the effect that the contents of
affidavits wade by defendants would only e considered as
eviaence against the respective affiants and not &s agalnst
any other defendant unless such aftiant or affiants took
the witness stand and became subject to cross-exawination
by the other defendants or their counsel. None of the de-
fendants took the stand to testify upon the issues in this
case, and hence such arffidevits have only been considered
in accordance with the ruling wede.

T.e trial was conducted in two languages with simul-
taneous interpretations of German into E.uglish and English
into German throughout the proceedings. |

Final arguwents of counsel hsve been concluded and
briefs have been filed. Each defendant was given an op-
portunity to make a statewent to the Tribunal in accordance
with the provisions of Article XI of Ordinance No. 7 of
the Militury Governwent for Germany (U.S.). Two of the
defendants availed themselves of it, one in behalf of hiw-
self and the other in behalf of hiwself and the other ten
defenaants, and their statewments were heard by the Tiibunal.
The briefs and final pleas of defense counsel consist of
more than 1500 pages, and counsel for the defendants consuiel
five days in final arguwients. The briefs ana arguments
covered every conceivable question of law and fact connected

with the csse. The closing arguments were msde on 30 June

1948 znd the case was then taken under consideration.




The following nawed persons, twelve in nuuber, are
the defendants:

alfried Felix alwyn Krupp von Bohlen und Halbach
Ewald Oskar Ludwig Loeser
Eduard Houdremont

Erich Mueller

Friedrich wilhelw Janssen

Karl Heinrich Pfirsch

Max Otto Ihn

Karl Adolph Ferdinand Eberhardt
Heinrich Leo Korschan

Friedrich von Buelow

Werner Wilhelm Heinrich Lehmann
Hans Albert Gustav Kupke

The indictment contains four counts, which for con-
venience may be generally described as follows:

(1) Planning, preparation, initiation and waging
aggressive war.

(2) Plunder and spoliation

(3) Crimes involving Prisoner of Wur and Siave Labor

(4) Common plan or conspirscy to commwit criwes
against peeace.

£ Wi

On 24 February 1948, the prosecution announced that
it had completed the presentation of its evidence and
rested its case in chief. Thereafter, during the session
of April 5, 1948, the Tribunal, through the Piesident
said,'in part, as follows:

"On March 12 last, the defendants filed a joint
motion for an wcquittal on the charges of criwmes against
the peace. We construe this to be a wmotion for a judg-
ment of not guilty on Cuunts I and IV of the indictument
on the ground that the evidence is insufficient as a
matter of law to warrant a judguent against them on
those counts.

w"After a careful consideration of this motion, the
prosecution's reply thereto, and the briefs and the
evidence, we have come to the conclusion that the com-
petent and relevant evidence in the case fails to show
beyond a reasonable doubt that any of the defendants is
guilty of the coffenses charged in Counts I and IV. Tae
motion accordingly is granted and for tne reasons stated
the defendantg are acquitted and adjudged not guilty on

Counts I «nd IV of the indictment. "
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Followlng this ruling the Tr;bunal filed an opinicn
stating the reasons for its conclusion.

Iu tuking the foregoing action with respect to counts
I and IV, the Triovunal was guided by the rule as stated
in one of the most authoritative Awciican texts. Tuis is
as follows:

"Tie uefense 1s not required to take up any
burden until the prosecution has established
every essential element of the crime charged
beyond @ reasonable doubt. Wu.n the prosecu-
tion has finished its case, the defendant is
entitled to an acquittul if the case of the
prosecution is not wwude out beyond = reason-
able doubt. Wuecu this is done, then, but
not before, can the defendant be called upon
for his defense."

Cuusvequently in this judgment only those charges which
are contained in Couuts II snd TII of the indictwent re-
main for consideration.

Following the unconditional surrender of Gerwany,
the Supivwe legislative suthority in that country has
f been exercised by the Ai:icd Cuunviol Councir COw.0Osed of
the suthorized representatives of the Four Powsrs: Thc
United Stutes of Aumeiic., The Uniteu Kinguow ol Greet
Britein and Nosvacra Irelanu, Tae Fronca Republic and Tac
Uuiva of Suviet Suciwlist Repuviics. 0On 20 Decuwber 1945,
that body enacted Coatrol Council Law No. 10. Tue preamble
to Coatrol Council Low No. 10 is as follows:

"In order to give effect to the terms of the

loscow Declaration of 30 October 1943 and the
Lonuvi Agicement of 8 August 1945, and the
Churter issued pursuant thereto and in order
to establish a uniform legal basis in Geruany
for the prosecution of war criwinuls and other
similar offenders, other than those deualt with
by the Invirnational Mitlivei, Tribunal, the
control Council enuacts as follows:"

Arvicdie 1 ieads, in part, as follows:

"Tie Moscow Deciwration of 30 Octorer 1943
'Cuacerning Reoponsibility of Hivieriues for
Coikilubea Atrocitlcs' and the London Agrce=-

WenL Ol & Aupust 1945 'Cuncerning Prosceuticna
sind Punisusent ol Majur Wayr Criwincls of tne
European Axis' are made integral parts of this

Liﬂ well

=i~
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In Article III it is provided that "Each occupying
autheritv,within $te Zone of occupation, shall have the right
to cause persons within such zone suspected of having com-
mitted a crime, including those charged with crime by one
| of the Unitsd Nations, to bs arrested ..,.shall have the
right to cause all persons so arrested and charged,.. to
be brought to trial before an appropriate tribunal. ,..
The Tribunal by which persons charged with cffenses here-
under shall be tried and the rules and procedure thereof,
shall be determined or designated by each Zone Commander
for his respective Zone."
Pursuant to the foregoing authority, Ordinance Ne. 7
was enacted by the Military Governcr for the United States
; Zone of Occupation, It provides:
_ARTICIE T
"The purpcse of this Ordinance is to provice for
the sstablishment of military tribunals vhich
shall have power to try and.punish persons
charged with offenses recognized as crimes in
Article II of Contrcl Council Law Ne, 10, in-
cluding conspiracizs to commit any such crimes,
Nocthing herein shall prejudice the jurisdiction
or the powers of other courts established or
which may be established for the trial of any
such offensss,"
Article II provides, in part, as follows:
"Pursuant to the powers of the Military Govarnor
. for the United Statzs Zone of Occupation within
Germany and further pursuant to the powers con-
ferred upen the Zone Commander by Contrel Council
Law No. 10 and Articles 10 and 11 of the Charter
of the International Military Tribunal annexed
to the London Agreement of & August 1945 certain
tribunzls to be known as 'Military Tribunals!
sh21l be establiched hersunder.,"
The Tribunals authorized by Ordinance 7 are de-
pendant upon the substantive jurisdictional provisions
of Control Council Law Neo., 10 2nd administer international
law as it finds expression in that enactment and the Londen

Charter which is made an integral part thereof, They are

not bound by the general statutes of the United States or

by those parts cf its Constitution which
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relate: to courts of the United States.

This Tribunal has recognized and does recognize as binding
upon it certain safeguards for persons charged with crine.
These were recognized by the International Military Tribunal
(IMT). This is not so because of their inclusion in the
Constitution and statutes of the United States but because
they are understood as principles of a fair trial. These
include the presumption of innocence, the rule that convic-
tion is aependent upon prnof of the criuwe charged beyond a
reasonable doubt and the right of the accused to be advised
and defended by counsel.

The Tribunal has not given and does not give any ex
post facto application to Control Council Law No., 10. It
is administered as a statement of international law which
previously was at least partly uncodified. This Tribunal
adjudges no ect criminal which was not criminal under
international law as it existed when the act was comwitted.

The original of this opinion and the judgment will
be filed in the off'ice of the Secretary-General. If there
is any variation frow the original in the reading of this
opinion or in tue miweographed copies, the original shall
constitute the official recoid of the opinion and judguent.

In examining the evidence in this case and in reaching
our conclusions statea herein we have done so realizing that
there can be no conviction without proof of personal guilt.

Our conclusions are based, in the main, upon written
docuwents. It appears from the evidence that & great volume
of docuwents from the files of the Krupp firm were burned by
order of the defendant von Buelow and other Krupp officials,
shortly before the entry of the Allied troops into Essen.

The significance of the burning of these documents is not

to be overlooked.




The Krupp Concern, as it is frequently referred to,
originated with the business known as Fried. Krupp, founded
in 1812. This was changed into a corporation (A.G.) in
1903. It was then known as Fried. Krgpp A.G., and was a
private, limited liability company. Bertha Krupp, the
mother of the defendant Alfried Krupp, owned all but a very
few shares of this company. The shares not owned by her
were held by others for the purpose of complying with
legal requirements, and were kept under careful control.

In Deceuber, 1943, Fried. Krupp A.G. was dissolved and in\
accordance with provisions of the "Lex Krupp®, & special
Hitler decree, the defenaant Alfried Krupp became the prop-
rietor. Since December 1943, the uncorporated, privately-.
owned concern, owned and controlled directly, and through
subsidiary holding companies, mines, steel and armament
plants, two subsidiary operating comypanies, the Gerwania
shipyards at Kiel, and the uyrusonwerk machinery factory at
Magdeburg. Many mines, collieries, development, research
and other enterprises were conducted by and through many
of the subsidiaries.

In the charter of the Fried. Krupp A.G. we find the
following:

 Article 1.

"The corporation bears the nawe 'Fried. Krupp
Aktiengesellschaft'. It is located in ESSEN on the Ruhr.

"The 1ifc of the corporation is not limited to a
definite tiwe.

Article =.

"The purpose enterprise is:

a) The manageuent of the cast steel factory in Essen for-
merly belonging to the Fried. Krupp firw in Essen -
proprietress, Fraeulein Bertha Krupp - and its branch
establishiuents and subsidiary works (steelworks, ship-
yards, machine factories, blast furnaces, coal and
iron ore mines, etc);




%p) The production of steel and iron and other metals,
as well as all raw and auxiliary materials requisite
thereto, processing of stecl and iron and other
metals for conswusr goods, and intermediate nroducts
of all kinds, espec¢ially the production of railroad
and ship construction materials, of war materisl,
ships, and machines, as well as the marketing of
all these products;

—r

The acquisition, erection, and operation of new plants
and the conclusion of all kinds of transactions
which further the purpose named uncer a) sand b);

3

"d) The operation of other enterprises and the undertaking
of all kinds of business which are considered as
being in the interest of the corporation.
Article 3.

The corporation is authorized to found branch estab-
lishments and take part in other enterprises.”

The Gusstahlfabrik 4t Essen was the wost important
enterprise in the higher concern. It operated open hearth
and electric steel furnaces, arwor plate mills, large forge
and press shops, iron and steel foundries, plate and spring
shops Qnd wany machine shops., It produced semi-finished
and finished iron and steecl products, armements, including
armor plate, guns, tank hulls, tank turrets, shells and
parts for fortifications. The Fried. Krupp Grusonwerk A.

G. was located in the interior of Germany, made finished
guns, tanks and shells. The Germaniawerft, a shipyerd lo-
cated at Kiel Harbor, designed and built ships of many types
including submarines. The stock of both the Grusonwerk

and Germwaniaswerft was completely held by the Fried. Krupp
A.G. and its successor Fried., Krupp, except for a few shares
owned by Berthe Krupp.

In practice the control of the whole Krupp eoncern
was vested in the Vorstand of Fried. Krupp, 4.G. The
Aufsichtsrat of Fried. Krupp, A.G. appears to have had the.
power to review the activities of the Vorstand. However, it
met only once a year, and its functions were purely_formal.

Gustav Krupp, because of his wife's ownership of
practically all of the stock of Fried. Krupp, A.G., and his

position as chairman of the Aufsichtsrat, had a very great
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influence over the company. On March 8, 1941, Gustav

Krupp as chairman of the Aufsichtsrat of Fried. Krupp A.G.
issued a directive; It referred to the Direktorium as
consisting of Goerens, and the defendants Loeser and Krupp,
and to six deputy wembers, including the defendants Pfirsch,
Janssen, Houdremont, Korschan, Erich Mueller, and in
ad@ition one Fritz Mueller. It also stated tnat Goerens
and the defendants Locser and Krupp forwed the Select
Vorstand. It stated that next to the Chairman of the
sufsichtsrat, "the Select Vorstand is in charge of the
managewent of the Fried-Krupp Aktiengesecllschaft as well

as of the Krupp Konzern. Its deeisions are binding for the
other Direktorium members and the Vorstaende of the cou-
panies of the Konzern. It also handled the business dis~
tribution.”

The directive also provided that the Select Vorstand
had the leadership of the plant, and that the decisions
for the Select Vorstand in technical affairs "are made by
Herr Goerens, in comwmercial and administrative affairs
by Herr Loeser and in matters pertaining to mining and
armament by Herr 4. von Bohlen und Halbach. These persons
must keep in close contact with each other and wust confer
and agree especially on matters which their respebtive
spheres of activities heve in common or which are of
general or special importance. ’

nIf the necessary close cooperation is waintained
the Select Vorstand should succeed in cowing to & general
agreement. Should there be differences of opinion never-
theless, each member of the Select Vorstand is entitled
to call for the decision of the chairman of the Aufsichtsrat

nAccording to the work distribution carried out by
the Seélect Vorstand the following Dezernente are respon-
sible for the spheres of activity assigned to them: the

deputy members of the Direktorium and, inasfar as they &re
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immediately subordinated to the Direktorium, the direc-
tors, departument and workshop directors of the Fried.
Krupp aktiengesecllschaft as well as the directors of the
plants of the Konzern.

nIn this sense the plants which have been conducted
in the form of an inuependent body corporate as well as
those which are werely considered departwents of the Fried.
Krupp aktiengesellschaft are considered plants of the Konzern.

"In this sense the plants which have been conducted
in the forw of an inacpenaent body corporate as well as
those which are mercly considered departments of the Fried.
Krupp Aktiengesellschaft are considered plaﬁts of the
Konzern. The Select Vorstand decides which plants belong
to these groupé.

"The management of these plants which are conducted
as merc departments of the ¥risd. Krupp sign for their
spheres, as the following exemple shows:

"Friedrich-alfred-Huette der Fried. Kru§p A.G.
Die Direktion (The Manageient

"The Dezernente must mensge their spheres of work
in such & way as to take full responsibility for the results
achieved by their departwents. A4As heads of the spheres
of activity assignea O them they must always bear in wind,
that they are not conducting an individual business or
plant, but part of = wholu on the rise and fall of which
also their own work depends. For this reason they wust
observe a collegiate and wutual basis of cooperation and
information with these plants tnd departments with whom they
share comuon interssts in their respective spheres of
activity. They must inform the Select Vorstand briefly

and comprchensively about the progress of work in their

"field, about new plens and important decisions before they

are made final. c

-10-




"Through the business distribution the Select Vorstand
appoints the Dezernente who apart from their ijiwwediate
sphere of activities will assist the Select Vorstand in
its capscity as wonagewent of the Konzern. These Dezernente
must keep in contact with the airectors of the Konzern
plent end work togstner with thew on & collegiate basis
ipaswuch as the unificution of the Konzern requires. The
directors of the Konzern plants are under the same obliga-
tion. In the case of differences of opinion between the
directors of the Konzern plants and the Dezernente, these
must jointly be submitted to the geleet Vorstand for
decision.

"Legal advisers to the firm and to the KonzZern are
at the present mowent btae gentlemen Balles und Joeden. They
have been entrusted, in collegiate collaboration with the
Dezerncnte, to give legal edvice.

wIn order to ke legal counsel cffeative the
Dezernente are not only bouna to subwit to the legal
advisers all legal questions which have arisen, contracts
to be drawn up ebtc., in good tiwe, but also to keep in
touch with the legal advisers to keep the latter inforwed
about the various spheres of activities.

"Whatever has been said of the legal departuent
under IV epplics to the patent department accordingly.”

The Luw on Joint Stock Corporations and Joint Stock
Corporutions En comncndite, known as the Joint Stock Law
beceme effective in Germany on 30 Jenuary 1937. A
Comientery on this lew was written by Dr. Franz Schlegel-
berger, Staitssckretuer, Leo Quassowski, Ministerisldirektor,
Gustev Herbig, Awmtsgerichtsrat, Ernst Gessler,
Landgerichtsrat, Wolfguge Hofermehl, Lendgerichtsrut.

They were all in the Reich Ministry of Justice. .
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The Tribunal has taken judicial notice of this cowwen-
tary. In it,it is s&id that the "Vorsteand, with care of
and honest snd concientious business wsnager . . . is tO
further the corporation to the best of his abllity and to
attend to the protection of its interests,

w . . . If the Vorstand consists of one person, he
alone is the leader of the enterprise, if the Vorstand
consists of several persons, then, in the case of full
representation (Gesawtvertretung) the several wembers to-
gether, in the cuse of single representution, every
individusl member &re to be regarded as lecder of the
enterprise . . .

"Beyond this the Vorstend has . . . generally the duty,
to use its influence to secure . . . & just pay policy of
the corporation and to create healthy working conditions.™

The words "Vorstand" and "Direktorium" were used
inter-chungesbly in documents in’evidence. Both terus
refer to the smull group of wen in the Krupp concern in
whom wancagewent wes centrolizea. "Direktoriwu" is the name
given to that body wfter the reorguenization in December
1943. There was, in fact, no ditference in responsibility
and activities within the concern. |

In December, 1943, pursusznt to the provisions of the
nlex Krupp", us stated ebove, the Fried. Krupp Aktienge-
sellschuft was converted into the individually owned firu
of Fried. Krupp with hesdquerters in Essen. On the same
date, December 15, 1943, simultcneously and on establish-
ment of srticles of incorpors=tion of the Fried. Krupp, the
Firm was vested in the sole ownership of the defendant
Alfried Xrupp von Bohlen und Halbuch. Upon registration
in the Conuuercial Recording Office the family enterprise had
the neme Fried. Krupp, and the branch enterprise Fried
Krupp, aktiengesellschaft, Friedrich-alfred-Huette and
Krupp Stcehlbzu, Fried. Krupp, aktiengesellschuft thersafter

ot ~
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had the trade-ncwes of: Fried. Krupp, Friedrich-Alfred
Huette and Fried. Krupp, Stehlbau. Thereafter, “the
defendant Krupp hud the name of Alfriecd Krupp von Bohlen
und Helbach, whereus heretofore, his name had been Alfried
von Bohlen und Helbach. After the conversion in Decewber,
1943, the owner of the fawily enterprise, Alfried Krupp von
Bohlen und Halbach, had the full responsibility and
direction of the entire enterprise. To assist hiw he ap=
pointed a business managewment with the newe, "Dus
Direktoriuw”. The regulur und deputy mewbers of the
former Vorstand, with the exception of the defendaﬁt
Loeser, who hed resigned, continued to be the regular and
deputy wembers of the Direktorium. Thereafter, they had
suthority to sign for the Firm in place of the owner, and
without mention of "Prokura".

The uuthority to sign for the individually owned firm
by the others who were formerly the authorized agents of
the Fried. Krupp nktiengesellschaf wus confirwed. No
change was wade with regard to the subsidiwry companies
which were continued to be wanuged ws independent legul
entities.

Control and wanugewent of the subsidiary companies
was msintained in a nuwber of ways. At lsust one meuber
of the Vorstsnd wus on the sufsichtsrat of each of the
principal subsidiary compunics. The defendants Krupp,
Loeser, and Junssen were members of the Aufsichtsrat at
the Germsnicwerft and the Grusonwerk, during various
periods. The wewbers of the Vorstund of the principal
subsidiaries were required to and did submit regular re-
ports of their activities to the parent company &t Essen.
FPinuncicl questions of consequence were decided by the
Vorstand of the parsnt compuny, including all capitul

investments in excess of 5,000 Reichsmarks.

-13-




The defendant Lueser entered the Kiupp firw on 1 Oct-
ober 1937 as a wewber of the Vorstand. Tuc wefendant Kiu.p
became & wewber of the Vorstand in 1938. Tue third mewber
was Paul woerens. Ia April, 1943, the Vorstand was enlarged,
and the defendants Erich Mueller, Houdrewont, and Junssen
also became members, as did one Fiitz Mueller. Before that,
these four had all been deputy directors, and then deputy
Vorstand members. In 1937, the defendant Jwnssen became Dep-
uty Director. Ia 1938, the defendants Everhardt, Houdremont,
Korschan, Ihn and Erich Mueller became Deyuty Directors. 1Ia
1941, Pfirsch, who had been a deputy director since 1923,
and the defendants Janssen, Korschan and Mueller were made
deputy Vuistand members. I. 1943, the defendants Everhardt
and Ihn were made deputy Vorstand members. As previously
stated, the regular and deputy members of the Vorstand, with
the exception of Lueser, were made regular and deputy wewbers
of the Direktorium when Fried. Krupp A.G. became the private
firm Fried. Krupp in 1943.

Until 1943, various phases of activities were divided
among the three members of the Vorstand. Ous field was
Fiuance and Awwinistration which had been under the direction
of the defendant Lucser, and was under the direction of the
defendant Jaanssen after Leeser resigned. Production in
the plants was under Gucrens, and the design, sale and devel-
opment of war material had been under the direction of the
defendant Aifried Kiug:p.

Although each member had his own sphere of aetivity, the
management of the enterprise depended upon the coordinated er-
forts of the members. T.is has already been stated, as it was
required by the Charter of Fiicd, Krupy, A.G. Tie coordina=
tion of three departments was required on major enterprises.

Waea the Vuiystand was enlarged in April, 1943, aliried

Krupp became chairmen of the Vwistand, and Guerens

became Dcputy Cuuirman. Huwdremont was then put




in ohurge of metallurgy and steel plants, and also in
charge of machine plunté sfter November 1943. From April
1943 on, Janssen was in charge of trade, finanee and ad-
ministration. All of the foregoing were members of the
enlarged Vorstend. These defendunts continued in these
activities when the Vorstund members becaue Direktorium
members in Deecember 1943 at the time Friea. Krupp A. G.
became & private firm. The depwrtment directors were
referred to as "Dezernenten". They hud full responsibility
for the results achieved by their departuents, and apart
from their immediate sphere of work, ussisted the Vorstand
in its capaclty as menagement of the concern. A order
jssued by the Vorstand dated 31 January 1942, provided in
part as f ollows:
"The work of the Dezernenten with the plants
outside the Gusstehlfubrik will generully be
restricted to questions of & basic nature and
decisions of considerable importence...It is
the plant maneger's duty to get in touch with
the respective Dezernenten when necessary, ‘
while on the other hand, the Dezernenten
have to instruct the plant mesnager accordingly."
The defendants Houdrewont, Mueller, Junssen, Pfirsch,
Ihn, Eberhardt snd Korschan were 11 within this class &t
one time or another. The defehdant von Buelow achieved

g status which for «ll practiceble purposes was the sale

us that of a aepertwent director.
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COUNT TWO — PLUNDER AND SPOLIATION

A1l of the defendants except the defendants Lehmann and Kupke
are charged with War Crimes and Crimes Against Humanity under Count
Two of the Indictment, They are accused of having exploited, as
principals or as accessories in consequence of a deliberate design
and policy, territories occupied by German armed forces in a ruthless
way, far beyond the needs of the army of occupation and in disregard
of the needs of the local economy,

These acts are alleged to have taken place in ¥rance, Belgium
and the Netherlands, Austria, Yugoslavia, Greece and the Soviet Union:
to have been committed unlawfully, wilfully, and knowinglys and to
constitute violations of the laws and customs of war, of international
treaties and conventions, including Articles L6-56 inclusive of the
Hague Regulations of 1907, of the general principles of criminal law
as derived from the criminal laws of all civilized nations, of the
internal penal laws of the countries in which such crimes were
committed, and of Article IT of Control Council Law No, 10,

The pertinent portions of Articles L6~56 of the Hague Regulations

ares

"Private property....mst be respected" and ",...
cannot be eonfisceted" (Article 46);

Wpillage is formally forbidden," (Article L7)3
an occupying army may make requisitions in kind
only "for the needs of the army of occupation!
and "They shall be in proportion to the resources
of the country, and of such a nature as not to
involve the inhabitants in the obligation of
taking part in military operations against their
own country." (Article 52), Article 53 provides,
in part: "in army of occupation can only take
possession of cash, funds, and realizable
securities which are strictly the property of

the State, depots of arms, means of transport,
stores and supplies, and, generally, all movable
property belonging to the State which may be used
for military operation.," Article 55 reads:

"The occupying State shall be regarded only as
administrator and usufructuary of public buildings,
real estate, forests, and agricultural estates
belonging to the hostile State, and situated in
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the eccupied country. It must safeguard the capital
of these properties, and administer them in
accordance with the rules of usufruct."

In its Judgment, the International Military Tribunal mede the

following comment: (p 68)

",...These articles,....make it clear that under
the rules of war, the economy of an occupied
country can only be required to bear the expense
of the occupation, and these should not be
greater than the economy of the country can
reasonably be expected to bear...."

We quote further from the IMI Judgments (p 68)

NThe- evidence in this case has established, how-
ever, that the territories occupied by Germany
were exploited for the German war effort in the
most ruthless way, without consideration of the
local econdmy, and in consequence of a deliberate
design and policy. There was in truth a
systematic 'plunder of public or private property, '
which was criminal under Article 6 (b) of the
Charter. ....The methods employed to exploit

the resources of the occupied territories to the
full varied from country to country. In some

of the occupied countries in the east and the
west, this exploitation was carried out within
the framework of the existing economic structure.
The local industries were put under German
supervision, and the distribution of war materials
was rigidly controlled. The industries thought
to be of value to the German war effort were
compelled to continue, and most of the rest were
closed down altogether. Raw materials and the
finished products alike were confiscated for the
needs of the German industry. «..."

In the general summary, the INT found:
' "MJar Crimes were committed on a vast scale
never before seen in the history of war,
They were perpetrated in all the countries
occupied by Germany."
It has been urged by the Defense that the provisions of the

Hague Convention No, IV, and of the Regulations annexed to it, do

not apply in "total war',

This doctrine must be emphatically rejecteds This Tribunal
fully eoncurs with the Judgment of the IMT that the Hague Convention
No, IV of 1907 to which Germany was a party had, by 1937, become

customary law and was, therefore, binding on Germany not only as

\

Treaty Law but also as Customary Law,
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With further reference to the contention that total war wquld
authorize a belligerent to disregard the laws and customs of warfare,
the IMT stated--and this Tribunal again fully concurst
,...There can be no doubt that the majority ef them
(War Crimes) arose from the Nazi conception of 'total
war! with which the aggressive wars were waged, For in
this conception of 'total war' the moral ideas underlying
the Conventions which seek to make war more humane are
no longer regarded as having force or validity. Every-
thing is made subordinate to the overmastering dictates
of war, Rules, regulations, assurances and treaties,
all alike, of no moment; and so, freed from the restrain-
ing influences of International Law, the aggressive war is
conducted by the Nazi leaders in the most barbaric Wayenes!

With particular reference to hrticles 46-50-52 and 56 of the
Hague Regulations, the IMT states:

",..,that violations of these provisions constituted

erimes for which the guilty irndividuals were punisheble

is too well settled to admit of argument...."
- Tt must also be pointed out that in the preamble to the Hague
Convention No. IV it is made abundently clear that in cases not
included in the Regulations, the inhabitants and the belligerents
remain under the protectisn and the rule of the principles of the Law
sf Nations, as they result from the usages established among civilized
peoples, from the laws of humanity, and dictates of the public
eonscience,

4s the records ofqthe Hague Peace Conference of 1899 which
enacted the Hague Regulations show, great emphaais'Was placed by the
participants on the protection of invaded territories and the preamble,
just cited, alse known as "Mertens Clause”, was inserted at the request
of the Belgian delegate, Mertens, who was, as were others, not
satisfied with the protection specifically guaranteed to belligerently

occupied territory. Hence, not only the wording (which specifically

mentions the "inhabitants" before it mentions the "Belligerents")

but alse the discussions which $ook place at the time make it clear
that it refers specifically to belligerently occupied country. The
Preamble is much more than a pious declaration., It is a general

clause, making the usages estehlished among eivilized nationg, the
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laws of humanity, and the dictates of public conscience into the

legal yardstick to be applied if and when the specific provisions

of the Convention and the Regulations annexed to it do not cover
specific cases occurring in warfare, or concomitant to warfare,

However, it will hardly be necessary to refer to these more
general rules., The Articles of the Hague Regulations; quoted
above; are clear and unequivocal, Their essence is: if, as a
result of war action, a belligerent occupizs territory of the
-adversary, he does not, thereby, acquire the right to dispose of
property in that territory, except according to the strict rules

' laid down in the Regulations, The economy of the belligerently
occupied territory is to be kept intact, except for the carefully
defined permissions éiven to the occupying authority-—permissions
which all refer to the army of occupation, Just as the inhabitants

& of the occupied territory must not be forced to help the enemy in
waging the war against their own country or their own country's
allies, so must the economic assets of the occupied territory not be
used in such a manner,

It is a matter of historic record that Germany violated these
rules eveﬁ during the first World War; and though she did it at that
time on an immeasurably smaller scale than during the second iorld
War, her practices were generally ecndemned——condemned by the experts
of International Law, condemned in the peace treaties (in which Germany
promi sed indqpnification for those illegal acts) and condermed by
right-thinking Germans themselves, For example, in the sixth revised
edition of "International Law" by Oppenheim, revised and edited by
Lauterpacht (1944) it is stated:

The rules regarding movable private property in
enemy territory were "systematically violated by
the central powers during the World War,..,
Factories and workshops were dismantled and their
machinery and materials ¢arried away,,.,Thess arc
but examples of the wholesale seizure of private

property practiced by Germany and her allies in the
countries which they occupied,"
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About immovable private enemy property, the same lcading

textbook writer states:

"Tmmovable private enemy pronerty may under no
circumstances or conditions be approprizsted by
an invading belligerent, Should he confiscate
and sell private land or buildings the buyer
would acquire no rights whatsoever to the
property. Article 46 of the Hague Convention
expressly enacts that 'private property'! may not
be confiscated, but confiscation differs from
the temporary use of private land and buildings
for all kinds of purposes demanded by the
necessities of war, e.ee

"Private personal propcrty which does not consist of
war material or means of transport servicesble for
military operations may not, as a rule, be gcized,
hrticle 46 and 47 of the Hague Regulations expressly
stipulate that 'private property may not be confis-
cated! and 'pillage is formally prohibited!. But it
must be emphasized that these rules have, in a sensc,
exceptions demanded and justified by the nccessities
of war, Men and horses must be fed; men must pretewt
themselves against the weather, If there is no time
for ordinary requisitions to provide food, forage,
clothing, and fuel, or the inhabitartw of a locality
have fled, se that ordinary requisitions cannot be
made, a belligerent must take these articles wherever
he can get them, and he is justified in so doing,
Moreover, quartering of soldicrs (who, together with
their horses, must be well fed by the inhabitants of
the houses where they are quartered) is likewise
lawful, although it mey be ruinous to the private
individuals upon whom they are quartered". ....

Spoliation of private property, then, is forbidden under two
aspects: firstly, the individual private owner of property must not
be deprived of it; secondly, the economic substance of the belliger-
ently occupied territory must not be taken over by the occupant or
put to the service of his war effort~—always with the proviso that
there are exemptions from this rulée which are strictly limited to the
needs of the army of occupation insofar as such needs do not exceod
the econamic strength of the occupied territory,

Article 43 ef the Hague Regulations is as follows:

"The authority of the lsgitimate power having in fact
passed into the hands of the occupant, the latter
shall take all the measures in his power to restore,
and ensure, as far as possiblec, public order and

safety, while respecting, unless sbsolutely prevented,
the laws in forece in the country," (underscoring added)

— e S S e e e
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This Article permits the occupying power to expropriate either ,
public or private property in order to preserve and maintain public
order and safety, However, the Article places limitations upon the
activities of the occupant, This restriction is found in the clause
which requires the occupant to respect, unless absolutely prevented,
the laws in force in the occupied country., This provision reflects
one of the basic standards of the Hague Regulations, that the personal
and private rights of persons in the ocecupicd territory shall not be
interfered with except as justified by emergency conditions. The
occupying power is forbidé;n from imposing any new concept of law
upon the occupied territory unless such provision is justified by the
requirements of public order and safety. 4n enactment by the German
occupation authorities imposing Nazi racial theories can not be
justified by the necessities of public order and safety,

In Case Number 3, Tribunal ITI, citing as authority the Preamble
to the Hague Convention and Articles 23 (h), 43, and 46 of the Hague
Regulations, stated:

"The extension to and application in these territorics
of the discriminatory law ageinst Poles and Jews

was in furtherance of the avowed purpose of racial
persecution and extermination, In the passing and
enforcement of that law the occupying power in our
opinion violated the provisions of the Hague Convention,!

When discriminatory laws are passed which affect the property
rights of private individuals, subsequent transactions based on those
laws and involving such property will in themselves constitute
violations of Article 46 of the Hague Regulations, ,

Beyond the strictly eircumscribed exceptions, the invader must
not utilize the economy of the invaded territory for his own needs

within the territory occupied, We quote from Garner's "International

Law and The World War", volume 2, pp. 124-6, as follows:




In a

following

"Article 52 of the Hague Convention respecting.tpe'
laws and customs of war expressly forbids requlsltlogs
in kind except !'for the needs of the army of ocoupation.!'

"Tt was clearly not the intention of the conference to
authorize the taking away by a military occupant of
live stock for the maintenance of his own industries
at home or for the support of the civil population of
his country., By no process of reasoning can requisi-
tions for such purposes be construed to be for the
tneeds of the army of occupation'! ..,

A similar charge against the Germans was that
of committing spoliations upon Belgian manu-—
facturing industries by dismantling factories
and workshops and carrying away their machinery
and tools to Germanye sese

"The Belgian Government addressed a protest to the
governments of neutral countries against these acts

as being contrary to Article 53 of the Hague Convention
respecting the laws and customs of war, which, although
it allows, subject to restoration and indemnity for its
use, the seizure of war material belonging to private
persons, does not authorize the seizure and exportation
by the occupying belligerent of machinery and implements
used in the industrial arts., The industrial establish-
ments of Northern France were similarly despolied of
their machinery much of it being systematically
destroyed,

"What was said above in regard to the illegality

of the requisition of live stock and its transportation
to Germany for the benefit of German industry and for
the support of the civil population at home must ke
said of the seizure and transportation for similar
purposes of the machinery and equipment of Belgian and
French factories and other manufacturing establishments,
The materials thus taken were not for the neceds of the
army of occupation, and the carrying of them away was
nothing more than pillage and spoliation under the
disguise of requisitions,”

footnote on page 126 of the same volume, we find the
pertinent comment:

"The authorities are all in agreement that the right

of requisition as recognized by the Hague Convention
is understood to embrace only such supplies as are
needed by the army within the territory occupied and
does not include the spoliation of the country and

the transportation to the occupant's own country

of raw materials and machinery for use in his home
industries... The Germans contended that the

spoliation of Belgian and French industrial establish-
ments and the transportation of their machinery to
Germany was a lawful act of war under Article 23 (g)

of the Hague Convention which allows a military
occupant to appropriate enemy private property whenever
it is 'imperatively demanded by the necessities of war,!
In consequence of the Anglo-French blockade which
threatened the very existence of Germany it was a
military necessity that she should draw in part on
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the supply of raw materials and machinery available
in occupied territory. But it is quite clear from
the language and context of Art. 23 (g) as well as
the discussions on it in the Conference that it was
never intended to authorize a military occupant to
despoil on an extensive scale the industrial
establishments of occupied territory or to transfer
their machinery to his own country for use in his
home industries. What was intended merely was to
authorize the seizure or destruction of private
property only in exceptional cases when it was an
imperative necessity for the conduct of military
operations in the territory under occupation, This
view is further strengthened by Art, 46 which
requires belligerents to'respect enenmy private
property and which forbids confiscation, and by
Art, 47 which prohibits pillage,"

Another erroncous contention put forth by the defense is that
the laws and customs of war do not prohibit the seizure and exploit-
ation of property in belligerently occupied territory, as long as no

‘ definite transfer of title was accomplished, The Hague Regulations
are very clear on this point, Article L6 stipulates that "private
property....must be respected," However, if, for example, a factory
is being taken over in a manner which prevents the rightful owner
from using it and deprives him from lawfully excreising his preroga—
tive as owner, it cannot be said that his property "is respected"
ag under Article 46 it must be,

The general rule contained in Article 46 is further developed
in Articles 52 and 53, Article 52 speaks of the "requisitions in

kind and services" which may be demanded from municipalities or

inhabitants, and it provides that such requisitions and services

As 2ll authorities are agreed, the requisitions and services which are
here contemplated and which alone are permissible; must refer to the
needs of the Army of Occupation. It has never been contended that
the Krupp firm belonged to the Army of Occupation. For this reason
alone, the "requisitions in kind" by or on behalf of the Krupp firm
were illegal. All authorities are again in agreement that the
requisitions in kind and services referred to in Article 52; concern

such matters as billets for the occupying troops and the ocoupation
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authorities, garages for their vehidles, stables for their herscs,
urgently needed equipment and supplies for the proper functiaoning
of the occupation authorities, food for the Army of Occupation, and
the like,

The situation which Article 52 has in nind is clearly deseribed
by the second paragraph of Article 528

"Such requisitions and services shall only be demanded

on the authority of the Commander in the locality

occupied M
The concept relied upon by the defendants-—namely: that an aggressor
may first over—run enemy territory, and then afterwards industrial
firms from within the aggressor!s eountry may swoop over the occupied
territory and utilize property there——is utterly alien to the laws
and customs of warfare as laid down in The Hague Regulations, and
is clearly declared illegal by them because The Hague Regulations
repeatedly and unequivoeally point out that requisitions may be
made only for the needs of, and on the authority of, the Army of
Occupation,

There is one important 'exception, contained in Article 53 (2):

"All appliances, whether on land, at sea, or in

the air, adapted for the transmission of news,

or for the transport of persons or things,

exclusive of cases governed by naval law,

depots of arms, and generally, all kinds of

ammunition of war, may be selzed, even if

they belong to private individuals, but rust

be restored and compensation fixed when peage

is made, "

The offense of spoliation is ecommitted even if no definite
alleged transfer of title was accomplished, The reason why the Hague
Regulations do not permit the expleitation of economic assets
(except to the limited extent outlined) for the war effort of the
occupant, are clear and compelling, If an economic asset which,
under the rules of warfare, is not subject to requisition, is never-
theless exploited during the period of hostilitics for the benefit of
the enemy, the very things result which the law wants to prevent,

namely,
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a) +the omeTs and the economy as a whole as well
as the population are deprived of the respective assets;

b) the war effort of the enemy is unfairly and
illegally strengthened;

c) the products derived from the spoliation of the
respective asset are being used, directly or indirectly, to
inflict losses and damaées to the peoples and property of
the remeining (non—occupied) territory of the respective

belligerent, or to the peoples and property of its allics,

The defendants cannot as & legal proposition successfully
contend that, since the acts of spoliation of which they are charged
were authorized and actively supported by certain German governmental
and military agencies or persons, they escape 1iability for such acts.
Tt is a general principle of criminal law that encouragemént and
support received from other wrongdocrs is not cxcusable, It is still
necessary to stress this point as it is cssential to point out that
acts forbidden by the laws and customs of warfare cannot become
permiésible through the use of complicated legal constructions, The
defendants are charged with plunder on a large scale., Many of the
acts of plunder were committed in a most manifest and dircct way,
namely, through physical removal of machines and materials, Other
acts were committed through changes of corporate property, con-
tractual transfer of property rights, and the like. It is the results
that count, and though the results in the lattcr case were achieved
through "contracts" imposed upon others, the illegesl results,
namely, the deprivation of property, was achieved jgst as though
materials had bgen physically shipped to Germanys

Finally, the Defense has argued that the acts complained of were
justified by the great emergency in which the German ilar Economy found
jtself, With reference to this argument it must bec said at the outset
that 2 defendant has, of course, the right to avail himsclf of

contradictory defense arguments, This Tribunal hes the duty carefully

to consider all of them; but the Tribunal cannot help observing that
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the Defense; by putting forth such contradictory arguments, weakens
its entire argument, The "emergency argument! implies clearly the
admission that, in and of themselves, the acts of spoliation cherged
to the defendants were_illegal, and were only made legal by the
temergency"., This argument is bound to weaken the other argument of
the Defense, according to which the acts charged to them werc legal,
anyway s

However, quite apart from this consideration, the contention
that the rules and customs of warfare can be violated if either party
is hard pressed in war must be re jected on other grounds. 'lar is by
definition a risky and hazardous business. That is one of the reasons
that the outcome of a war, once started, is unforesecable and that,
therefore, war is a basically un-rational means of "settling"
conflicts—— why right-thinking people all over the world repudiate
and abhor aggressive war. It is an essence of wer that one or the
other side must lose and the experienced Generals and Statesmen
knew this when they drafted the rules and customs of land warfare.
In short these rules and customs of warfare are designed specifically
for all phases of ware. They comprise the law for such emergencys
To claim that they can be wantonly-—and at the sole discretion of any-

one s belligerent——disregarded when he considers his own situation to
be critical, means nothing more or less than to abrogate the laws and
customs of war entirely.

We shall now discuss in appropriate seguence the proven facts
relating to the alleged specific acts of spoliation as they appear
from the credible evidence presented before us.

On 18 May 1940 the deféndant Alfried Krupp and threc other
industrialists were gathered around a tzble intently studying a map
while listening to a broadcast of German war news over the radio,

The four men learned of the great advances of the German Wehrmacht

through Belgium and evidently concluded from what they heard that

the situation in Holland had been so consolidated that there was a




possibility that outstanding members of the economy now would
be able to go there,

Lt the conclusion of the broadeast the four men talked
excitedly and with great intensity. They pointed their fingers to
certain places on the map indicating villages and factories, One
said "This one is yours, - that one is yours, — that one we will
have arrested — he has two factories." They resembled, as the
witness Ruemann put it, "vultures gethered around their booty."

One of the men (Lipps) telephoncd his office to contact the
competent military authority to obtain passports to Holland for two
of them for the following day,

We are satisfied that this incident occurred as portrayed by
the witness Ruemann and that it clearly indicates the attitude of
the defendant Alfried Krupp during the period of Germany's aggressions
here under contemplation, as judged by this incident and his sub-
sequent actions in the invaded territories which we shall hereinafter

discuss at length,
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THE ..USTIN PL.NT AT LI.NCOURT, FRuNCE

The Justin factory located at Liancourt, France was founded in
1919 1In 1939 the firm was ourchased by Robert Rothschild who was a
citizen of Jugoslavia and of Jewish extraction, The business of the firm
was the production of agricultural tractors, Only during the months of
May and June, 1940, upon special instructions from the French .irmy Head-
quarters during the German offensive against France, Belgium and Holland,
did the Austin factory devote about 90% of its production to war materials
and 10% to the production of agricultural tractors for civilian consumption,
A department was set up for the manufacturc of war materials sevarate
and apart from Austin's regular peace-time industry. The machines were
loaned to Justin by the French Government which also furnished the
machine tools, raw materials and workmen,

The owner, Robert Rothschild, was forced to flee from Liancourt
with the general sxodus upon the advance of the German army, He went
to live south of Lyon in the Departmenﬁ of Dauphine ind becauserdf Hisg' ‘h
Jdawish éxbraction was unable to return to German-cccupied France so he
sent hls non-Jewish brother-in-law, Milos Celap, to toke charge of the
plant, The machines owned by the French Government were sequestered
by the German army, The Austin plant immediately upon the occupation
in June 1940 was taken over by the Germen army., The German commander
refused to turn over the plant to Celap because it was Jewlsh owned,
but upon the German commander's advice Rothsthild assigned his stock to
Celap, whereupon the property was released to Celap on 19 October 1940,
Celap remeined in charge of the property until 28 December 1940 at which
time he was dismissed under the provisions of the anti=Jewish Decree
issued by the Chief of German Military Government for France on 18
October 1940,

This decree regquired the registration of Jewlsh enterprises and

authorized the appointment of administrators for such properties, The
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decree further provided that any transfer of title to Jewish pronerty
after 23 May 1940 could be declared void by the Military Governor,

After Celap's dismissal, a provisional administrator was appointed to
operate the plant. The owner Rothschild, who remained in the unoccupied
zone, opposed the appointment of the administrators and at all times took
the position that such appointments were illegal,

In June 1942 an offer was made by the Krupp firm to Maurice Erhard,
administrator of the property, for the purchase of the .justin plant for
five million francs, Ten other companies, both French and German, were
interested at the time in securing the property. Vithin a month after
the offer was made by the Kruop firm, a subordinate in the office of the
defendant Loeser reported that Erherd had becn delaying negotiations,

As @ result thereof the German military authorities, after consulting
with the Xrupp firm, directed Erhard to give the Krupp firm a three
year lease if he could not make up his mind to sell the property, and
that failure cn the vart of Erhard to make the lease would result in his

dismissal as administrator.
On 1 August 1942 Stein wrote from Parigs
"Furthermore he declared that Herr Erhard had also
submitted other purchase offers after we had sub-
mitted our offer. It is therefore clearly and
unmistekably proven that Herr Erhard was trying
to deceive us..,
"Thus, the road is open to start direct and final
negotiations concerning the rent. Later, after it

has been leased, one could work out quietly all the
remaining details concerning the purchase...”

Defendant Loeser's subordinate recommenced that the lease should be signed
purely as an opening wedge for the later acquisition of the plant through

a Krupp~owned French cornoratiorn,

e *. it the time the lease was signed, the
Kruop firm purchased all but thirty of the machines at a ridiculously low
price according to Celap. The price for the stock of materials was to be

fixed after inventory, Under the provisions of the sales contract the Krupp
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firm agreed to furnish spare parts and maintain repairs on the iustin
agricultural tractors then in circulation,

The lease agrcement was signed by Maurice Erhard as Provisional
Administrator nursuant to the German decree for the sequestration of
Jewish properties for a three year period, with right of renewal for
en additional three years. The Xrupp firm was euthorized to make
extensions, imnrovements and modifications, and to install new
machinery,

The machines of the assembly-line type for agricultural tractor
oroduction were sold or sent to other factories to be rebuilt for the
Krupp firm production. Considerable machinery which was obtained in
other varts of France was instelled in the factory by the Krupp firm,

After the Krupp firm took vossession of the .wstin factory they
manufactured parts for other Krupp factories in France and in Germany,
These were used for war purposes. Cnly about 2,1% to 2.,2% of the
production was devoted to the manufacture of spare parts for agricul-
tural tractors colled for in the lease,

The Xrupp firm continued its efforts to acquire the plant by
purchase and it may be concluded that, only the change in the military
situation prevented the Krupp firm from finally obtaining title to the
property,

The two men most active in the attempt to acquire the plant by
purchase were Krupp employees named Stein and Schmidt who were rep-
resentatives of the firm in France and recelved instructions from the
Krupp firm at Essen,

In fact, in view of the acquisition of additional properties in
France by the Krupp firm the defendants Krupp and Loeser discussed the
advisability of establishing a French firm to supervise the various
Krunp interests in France, Following subsequent disCussions between

Schroeder, defendant Loescr's chief subordinate, with defendant Krupp
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and later with defendant Eberhardt, a joint stock comnany known as
®Krupp Societe .nonyme Francaise! was formed. It had a capit=l stock
authorization of 20,000 shares valued at 1,000 francs per share, 14,000
of which were held by Krupp-Essen. The plan was to have this "French
Company" buy up the .ustin plant at Liancourt,

Moreover, the Krupp firm selected a valuable property located in
the heart of Paris: 141 Boulevard Haussman, which was to becoms its
central office in France, This was to be accomplished by profiting
again from the continental wide anti-dewish policy of the Nazi Regime,
The property was owned by Societc Beeri Freres, a Jewish firm, and had
been sequestered by the commissioner for Jewish affairs. The Krupp
firm's representative in Paris, Walter Stein, acting as attorney-in-
fact for Xrupp-Essen, obtained a lease of the property with right to
purchase it within six months after the date of the lease 1 January
1943 for 2,500,000 francs——not‘from the rightful owners of the premises
but from the provisional administrator of the Societe Bacri Freres by
virtue of a decision of a commissariat for Jewish questions. This
example of the Krupp firm's exploitation of the Nazi anti-Jewish policy
is most objectionable becruse there wes nothing to prevent the firm from
honestly leasing or buying a building from a non-Jewish owner in Paris,
The records show that on 16 September 1942 defendants Xrupn and Loeser
approved a loan in the sum of 1,250,000 RM for the establishment of,
and loan to, Krupp Seie, Paris,

The corresncndence betwsen the Krupp firm and the Paris office
shows the avidity of the firm to acquire the .ustin factory snd the
Paris property. Steln, under instructions from Schroeder and defendant
Eberhardt, had numerous conferences with German and French officinls
in an effort to effect the purchases. The French Finsnce Ministry de-
layed by raising obJeetions and eventually the change in the military

situation prevented the realization of those plans,
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In a letter from Schroader to Krupp employee, Stein, regarding
the Paris property, he stated, in part:

"....I myself welcome the acquisition, and I can
tell you, that Dr, Loeser also anproves of it on
principle, provided that Dr. Beusch likewise
favors the acquisition...."

Ylhen the strenuous effrrts to purchase the propert& did not
“materialize and difficulties aross between Erhard and the Krupp firm,
Erhard through the Krupp firm's influence was dismissed as the provisional
administrator and was succeeded in thet position by Richard Sandre who
was a friend of Xrupp employee, Schmidt, mentioned above,

Lbout 6 February 1944, Sendre, the new administrator, called upon
Rothschild, the owner, to obtain financial informetion in order to
assess the valuation cof the shares of stock of the company. Rothschild
had taken along with him all the books of the commany containing all
the accounting data, Sandre said there was a buyer for the shares and
Rothschild knew that the Krupp firm was to be the buyer and that they

were already in possession of the pronerty by lease and that they had

bought the machines,

Rothschild refused to give the information and was threatened
several times, He was told by Sandre "If you don't want to give me
that information, well, you can just imagine whet will heppen to you,®
Rothschild still refused,

‘ On 21 February 1944 Rothschild was arrested and on March 7th was
taken to .uschwitz from which concentraticn camp he hes never returnéd.
He sent a note through a friend to Celap his brother-in-law while beifig
held in a transit camp in France that he had exact information to the
effect that the whole affair had been arranged by Sandre and Damour
(Damour was the lawyer for the Commissioner for Jewish pronerties at
Lyon),

The Krupp workers evacuated the plant just a few days before the

entry of the .meriean troops. Eighteen machines which they had colleeted




in France were dismantled and taken to Germany. .mong these were
two of the machines originally obtained from the Austin plant,

The lease and management of the »lant, the.purchase of the
machinery, and the attemnts to permanently acquire the property were
carried on by the Finance Department of the Krupp firm which was
headed by defendant Loeser until April 1943, thereafter by defendant
Janssen, The contract for the purchase of the machinery and the lease
for the nlant were epproved by defendants Krupp and Loeser on behalf
of the Vorstand., The programs for production at the plant =nd decisions
relating thereto were made by defendants Krupp, Janssen end Eberhardt.
In November 1943 defendant ilfried Krupp inspected the plant, He was
pleased with its operation but suggested the production of widia tools
in order that the plant might be fully utilized., . subordinate in the
Finance Department passed this recommendation on to defendants Janssen
and Eberhardt suggesting a meeting at Essen, fis a result the installation
of widia tool production at the .ustin factory had been started by March
1944,

On R4 Mey 1941 a circular was issued by the Krupp Directorium,
signed by defendant Loeser, stating that the Krupp firm's intcrest as
to acquiring other plants must be pursued as opportunities occur and
that essential information must be communicated without delay to him
so that the treatment of the matter can be decided within the smal}
circle of the directorate, On the distribution list were defendants
Krupp, Houdremont, Mueller, Janssen, Pfirsch and Korschan,

We conclude from the credible evidence before us fhat the confis~
cation of the austin plant based upon German ins-ired anti-Jewish laws
and its subsequent detention by the Krupp firm constitute a violation
of Article 43 of the Hague Regulations which requires that the laws
in force in an occupied country be respected: that it was also a

violation of .rticle 46 of the Hague Regulations which provides that

private property must be respected: that the Krupp firm, through
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defendants Krupp, Loeser, Houdremont, Mueller, Janssen and Eberhardt,
voluntarily and without duress varticinated in these violations by
purchasing and removing the machinery and leasing the property of the
dustin plant and in leasing the Paris property: and that thcre was no
Justification for such action, either in the interest of public order

and safety or the neceds of the army of occupation,

-



The Elmag Plant located at Mulhouse

For more than one hundred and twenty-five years a French company
known as S.4.C.M, (Al1sacian Corporation for Mechanical Construction) had
its prigcipal place of business at Mulhouse, Alsace, The company owned
eight plants, fbgr of which were jocated in Fran?e, outside of Alsace,
but the principal works of the four located in Alsace were at Mulhouse.

At the outbreak of the war the principal product of the Mulhouse plant
was textile machinery, and a portion of the plant was devoted to the
mangfacture of combustion engines, machine tools and machinery for the
fuel industry.

Hpon the German occupation of Alsace in June 1940, a "Chief of

Civilian Administration" was appointed by the Germans, and German law
was introduced, A German admini§trator was appointed to take charge of the
S.A.C.M, properties which we shall refere to hereinafter as ELMAG, an
aEbreviation of the German translation of the name of the firm, namely,
Elsaessische Maschinenfabrik A.G, The reason for this seizure seems to
have been t?at the majority of.the stock of the company was owned by
Ffenchmen, Tiving outside of Alsace. The company was referved to as "an
Msatian enterprise in which enemy interests predominate". The action
was protested by the president and those of the directors who had re-
mained with the_company after the occupation.

g In Aggust 1940 #hen the german administrator took over the plant,
Elmag_st111 used about one-half of the working hours for producing
textile machinery but this figure rapidly decreased later in favor of
direct and ind}rect production for the German Armed Forces.

B As a result of damaging air raids on the Gusstahlfabrik-fssen
plant in March 1943 it was gecided to move the Krupp-Krawa facbory
(automotive works) to the Elmag plant. On 27 March 1943, a meeting
for that purpose was held in the Reich Armament Ministry in Berlin,
there being present"the defendants Jansscn and Eberhardt as well as

other Krupp of ficials, representatives of the Armament Ministry, of the

German Civil Administration for Alsace, and of Elmag.
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Minutes of the meeting were recorded by defendant Eberhardt and
distributed to defendants Krupp, Mueller, and Pfirsch.

St¥enuous opposition was raised by the administrators for Alsace
and the Elmag representatives 4o taking over the plants by the Krupp
f%rm, but transfer of the automotive factory from Essen to the Elmag
plant had been decided upon and nothing could be done to alter the
decision. The Krupp representatives obtained a statement by the
Armament Ministry, to the effect shat "The entire plant at Mulhouse,
MasmuensEer and Jungholz will be for the credit and debit of Krupp..."
It was also determined that ﬂthe construction of signals and of machine
tools will be abandoned by Elmag; she construction of textile machinery
is to be sontinucd for the time being:"

At a conference of Krupp officials in April 1943 attended, among
others, by the defendants Krupp, Eberhardt and Janssen it was decided
to set up a new firm to operate the plant under lease from the old Elmag
company, Under the terms of the lease signed for the Krupp firm by
defendant Eberhardt thf management of the three plants in Milhouse,
Masmuenster and Jungholz was turned over to the Krupp firm for the dura-
tion of the war, _The machinery and fixed ?':nstallations were to remain
the property of Elmag. Raw materials usable by the Krupp firm were to
be inventoried and paid for, The'{irupp firm was authorized to make such
changes and modifications in the plants as were deemed necessary for
operation. When Phe JE,erms of this contract were learned by the admin-
istrator of the_old Elmag company he complained to the Armaments
Miniftry that Elmag for which he was speaking as administrator'considers
itself raped by the form of plant management contract cliosen by the
Krupp, AG.M

The new firm of Elmag G.M.B.H, which was 90% Krupp owned was
issued a permit to operate in Msace, 27 April 1943. The eivil

administrator of Alsace notified the administrator of Elmag of the

ceding of the plant to the Krupp firm, effective 1 May 1943.
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The program of war production initiated by the German adminis-
trators was greatly imcreascd when the Krupp firm took over the plant.
In addition to this hcavy armament program the production of military
tractors by Krupp Krawa was added. Extensive preparations were made
for the production of 8.8 anti-aireraft gunse Productions not strict-
1y in the armament field were geared to the war production require-
ments of Germany. Definite instructions called for continuous full
Eroduction of military tractor parts and full utilization of local
labor for this purpose,. To.carry out $his task additional maehincry
was requisitioned by special searching missionss

i That the Krupp firm desiFed utimately to permanently acquirce the
Elmag plant there can be little doubt. In the minutes prepared by the
defendant Eberhardt of the Berlin meeting, 27 larch 1943, and distribu-
ted to defendants Krupp, Mueller and Jansscn, there appears the follow-
ing commemt_"As regards Ministerial Rat Sauer's suggestion for Krupp's
purhhasingﬂgmag, this can be handled in negotiations; this must not,
“however, hold up thf relocatione" Eberhardt made the_fbllowing notation
of portions of & telephoné conversation betwecen himself and the civil
administrator for Alsace on 6 April 1943; "I replicd in the affirmative
to the question whether the new eompany would come forward as a buyer
if the works to be taken over and now in operation, ch;uld be sold,"

] Whatever the ultimate intention of the Krupp firm towards Elmag
might have been, the tgrn in_the fortuncs of war forced thc Krupp

¢ - firm to evacuate the Elmag plants because of the advance of the Allied
éfmies. In view of this situation, the exploitation of the Elmag
plﬁdts was substituted by outright physical looting.

The evacuation of the Krawa plant from Alsace was decided by

?eioh Minister Speer in early September 1944s The plant was hurried-
ly evacuated and rg-egtablished in Bavarias The program for the
acquisition of machingry}was greatly accelerateds Machinery which was

. the property of the Elmag plant, including machinery which was in the
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plant when it was seized by the German authorities, and machines
acquired from other sources were evacuated along with Krupp'!s own .
machiner, Nine machines originally owned by the old SACM company
were included, The anti-aireraft,gun plant was moved to the Groeditz
ptant of Mitteldeutsche,Stahlwerke. A total of 100 to 102 machines -
were shipped to this plant of which 31 were the property of the SACM
company and 55 the property of Elmag A.G. In late September the
anti-airecraft gun plant was moved to central Germiny. Special equip-
ment designed at Elmag,was taken as well as regular machinery and
tools belonging to the plant prior to the occupation. Additicnal
machines would have been taken at the time of the evacuation except
for the necessity of continued was praduction at Elmag itself,
Even after evacuation of the Krawa plant the production of military
trastor parts, which was given the same priority as the anti-aircraft -
gun program, was turned over to thé machine shops remaining in Alsace.
The~Xrupp officials of the Elmag plant left in such a hurry that thay
failed tp pay 800,000 RM then owing to the workers,
In October 1944 a Krupp employee of Elmag inspected the Peugeot:
Works in Sochaux, France and the Alsthom plant at Belfort, looking
for machinery and equipment that would be usable in Krupp's plants,
His report, initialled by defendant Houdremont, is in part as follows
"Major Wetzke promised me to have this car
sequestrated if it would be required by Elmag.,
. In general the subject of our discussion with
Major Wetzke was that we have to come to an
. immediate décision regarding the machines and
the PKW (automobile) aforementioned. Infor-
. mation by phone will be.sufficient, Major
Wetzke may be reached at any time from 8:00
in the morning to 7:00 in the eVening., The
settlement for the eonfiscated machines will
be done over by the Ruestungskommando 'and by
the purshasing office established for this
purpose by the Reich, In order te carry out
the transportation of the machines I proposs
B & the follewings .
"Sepior foreman Lutténauer (father) and 2
workmen, expert in dismantling of machines,

leave on Monddy, accompanied by me, for
Belfort, and Sochaux resp, Lodging for
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these 3 men will be provided at
Belfort. Connection to Sochaux
is secured by military transportation facilities."

After the Krupp-Krawa plant had been transferred from Mulhouse
¢0 Bovaria
to Bavaria the company wrote to Elmag as follows:

"Your file note of 26 October and that of Herr
Ziebeil of 27 October show that a considerable

number of 'Bottleneck' machines (Engpassmaschinen)
and ahove all of tempering equipment was chosen

at the Peugeot-works and transported to Muehlhausen.
Above all the tempering equipment which Herr Ziebeil
picked out must be sent here as scon as possible by
express freight. You probably know that we have no
gas in Kulmbach and that we can only depend on electric
power. It would be irresponsible if in the future

we should continue to rely only on the help of the
High Command of the Army while on the other hend
equipment and installations are procured and set up
in Muehlhausen which are not needed urgently. At
your end the entire old Elmag tempering installation
is intact and apart from that there are still three
gas furnaces which for the time being can also remain
there in the Krawa tempering installation. Please
make a special effort to this cffect.

"In addition we are lacking for the program 'Bottleneck!
machines, such as interior grinding machines, key ways,
grinding machines and thread milling machines. A4s

far as these machines are also available at Peugeot
Please get them for Kulmbach. As Herr Hubert informs

us a number of other installations such as Sicken
machines, spot welding machines, rounding off machines,
tube-bending machines, and sbove all 12 Demag pulleys
were procured. The latter must be sent here on quickest
way together with the fuel if possible.

"Further I ask you to please exactly determine and meks
a list of the screw taps, rapid change chucks, rapid
screw heads, rapid screw wedges (Gewindeschnellbacken)
hard metael sheets, etec., in short everything necessary
for production, as far as it is 2t all possible to
forsee requirements for the production in Kulmbach and
Nuernberg and inasmuch as you nced the same for
Muehlhausen,"

Defendants Jansgen And Eberhardt attended the conference at

Berlin when the decision was made to take over the plant.
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Janssen was Eberhardt's superior during the greater portion of the
period in question, having succeeded Loeser as head of the Finance
Department. Eberhardt was in charge of the negotiations for taking
over the plant and signed the contracts, Defendant Krupp pafﬁi&ipated
in the discussions with_Janssen and Eberhardt as to methods to be em-
ployed to acquire the plant. Defendants Mueller and Pfirsch were ad-
vised of these discussicns. The correspondence regariing the acquisi-
tion was conducted by defendant Krupp and brought to the attention of
Eberhardt and Muelier. Defendant Eberhardt participated in the re-
moval of the maEhinery and the plant to Germany and defendants Krupp,
Houdremont, lMueller and Janssen were kept informed concerning the
evacuation of the machinery, Houdremont was informed concerning the
acquisition gf machines and equipment from other industrial firms in
France for Elmag. Degendant Mucitler participated ip directing the pro-
t duction_prOgress at Elmag. The management of the Elmeg p}ant was re-
sponsible to the Krupp-Essen Vorstand which prior to April 1943 con-
sisted of Defendants Krupp, Loeser, and Goerens; and thereafter of
defendants Krupp, Houdremont, Mucller and Janssen and Fritz liueller,
now deceased,

From a careful study of the credible evidence we conclude there
was no Justification under the Hague Regulations for the seizure of
the Elmag property and the removal of the machinery to Germany., This
cgnfiscation was based on the assumption of the incorporation of
flsace into the Reigh and that property in Alsace owned by Frenchmen
1iviE§ outside of Alsace_could be treated in such a manner as to
totally disregard the obligations owed by a belligerent occupant.
Ih%i attempted incorporatign of Alsace into the German Reich was a
nullity under International Law and consequently this interference
with the rightE of private property was a violation of Article 46 of

the Hague Regulations,
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