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OFFICE. OF MILITARY G VERNUENT FOS GERMANY( (U8)
Office of Mill¥hry Governor
' Berlin, Gewmany
APO 742
‘ 10 January 1648
AG C&u MLl Govt., Courts (LD) C

Military Gocernment

SUBJECT: Military Government Court Letters; Fundamentsal Prin-
ciples Reouired to be Applied at the Trisl of (Caaes
in Militery Government Courts,

TO ; Dhrectors,0ffice of Military Govermment for Bavaria
Office of Militarv Government for Hesse
Office of Military Government for Wuerten-
berg.-Baden

Office of Military Government for Bremen
Office of Wilitary Government for Berlin
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MILITARY GOVERNMENT COURT LECTERSC \

1o This is the first of the eseries of Military Sovernment
Court Letters to be published by this office from time to
time in order to acquaiat all who have to do with the admini..

stration of Jjustice by #ilitary CGovernment with the following
matters:

a, directives from higher authority concerning the admie
nistration of Jjustices

b. Fundamental principles and standards of Justice:
Ce *mportant po*nts o :¢W,
e = 1mrortant Doints developed in oourt deoisions or vev*pw
thoreof; or in opinions of the MegQW Divisionaof thies ofrfice

or Laender offices;

€. other matters of general interest to legal personnel
g

concerned with the administration or Justice &n Military Goverp-

ment Courts.

2e 8. Military Government Court letters have a special
distribution which includes, in each Land and Sector, distri-
bution to all procfessional personnel in the office of the
Chief u@gal O,iicer, to all prosecytors and other professional
members of the field legel teamg, to all Judges of Military
Government courts, including Jjudges of Summary Military

Government courts, and to all Publig Saxety and Speo*a; Branch
officers and 4fficialg,.




b, The informatidn Gontained in Militsry Bovernment
Court Letters meay be mdde avhilable to any person, This office
will furnish Germsh translation Milktary Government Court
letters; fundamental Principles requlred tc be applied at the
trial of Cases in M1litary Government Courts.
AG 015 M1l Govt, Courts (LD) Mil Govt, Ltr. No.1 OMGUS, 10
January 1948

of certain of them which are particularly applicable to the
defense and which should be made available for use of Gernan
Derense counsgel,

¢o All personnel receiving distribution of Military
‘Government Court Letters referred to in par, 2 a, above,
will maintain a file of such letters for reference purposag,
and will be held strictly accountable for knowledge of the
contents of each letter,
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DIRECTIVE ON U8 _OBJECTIVES

AND_BASIC POLICIES IN GERWANY

3. The directive dated 15 July 1947 received from the
Us8. Btate War and Navy Departments by the Commanding Gensral,
0f the United S8tates forceg of Qccupetion in his capacity
as such and as Military Governor (reprinted in 23 MGR 2050)
containg the following instructions which are of direct
concern to Miliitary Government courts:

" As a bagic objective of the occupation in the reestabe
lishment of the rule of law in Germany, you will require
all, agencles under your control to refrein from arbi.
trary and oppressive measures ... You will protest the
civil rights of persons detained under charges assur.

ing them A falr trial and ample.opportunity to prepare
their defense.!
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4. Tt 1s stressed that this directive, without qualifi-
catdon or exceptions, requires {(a) all agencies of Military
Government to refrain from arbitrary or oppressive meaguregd
and (b) the protection of those civil rights of persons detAiln-
ed on charges that assure them of a fair trial and an Ade-
quate opportunity to prepare their defense.

5. The directive states the basic policies under which
Military Government in the U,S, Area of Control is to operate,
The .construction of all Militsry Government legislation, and
Of the legal effect of all action thereunder,and =1l Judicinl
proecess in Military Government Courts, are subjeet to, and
required to be consistent with this directive,
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EUNDAYENTAL _PRINCIPLES CONCERNING T
QF _CASES IN MILITARY GOVERNMENT COU
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6. The following material is quoted from let@ef, this
headquavters% "Redquetion of Case Load of, Preparation of
Coses for Tpial




before; ahd Legal ?riqei@ieé,?

ndipled e Followed by Military
Government Colrts, "AG Ol348

ob

‘Lh) asted 16 July 1947:
#3i1tary Government Court letters; Fundamental Principles
Required to be. applied at the trial of csses in Militery
Government Courts, AG 015 Mil. Govt. Courts (Lp) Mil Govte
Gourt Ltr, No. OMGUS 10 Jsnunry 1948,

5. 5. Law enforcement by Military Governiwant at the
present time concerns chiefly the probiems incldent
to maintance of general law and order, Moreover
civilisn poilce agencies have been established and
are functioning. There if thug no longer a neced
for the necessary disregard [®hich eXisted in the
earlier stages of the nceupation) of some of the
customary vprocedural sareguards of Americen Law
in law enforcement. Ir is therefore desired that
Military Government Court procegdings in »ll essen-
tial points conform to the traditionsl procedures
of Americen Law which apply when ever the 1irfe,
liberty, or property of an individual are sub-
Jected to penal procedure., Likewise every errort
must be made, within the objectiwes of the Occupat-
tion, %o respest the guaranties of personalrights
provided by the German Constitutions.,

b, The existing provisions permitting some departure
from usual procedures in cgriain cagesg Ec prevent
nrejudice Lo the security of the United ©tates
Faorces or for other erceptional reason, however,

remain in errect foy such spegclial situations.

¢, The following principles concerning Military
Government Court irials are tc uniformlyobserved:

(1) Independence in the courts,

It is fundamental to Americans that a Judge

must_srrive_at his determination solely upon

the_evidence presented to him in court, and
: uenced _duregs or intor-

thp%_any outside influenced du; ress_or int
ference is improper. A judgement infiuenced
by such action. faile to meet the duess pro=
cess of 1rw essential vo any American judiclal
proceedings and is wholly repugnant to Ameri.
can ideas of Jjustice. This principle is to
be obgerved with respect to all Military
Government Courts. Instances ofoutside duress
of interference, or attemptes duress or
imterference,are to be promptly reported by
the member of the court concerning %o the
Director of Militeary Government in the parti-
cular Leond or Sector, An Information copy of
~erch gsuagh report shall be sent to OMGUS,
attention Director ol the Legsl Division,
Where the alleged orffender ls & member of
non-indigenoug employee, of the Occupation
Forces of the Unifed “tates or of any Allied
Nation, = full report of the circumstences
sha1l be forwarded by the Director to OMGUS,
attention Chief of S8taff, together with an
information copy te the Director of the Legnl
Division, for appropriateaction. Inqall other
cases, where 1t appears after.investigation
thet the complaint is well founded, the Di-
rector will initiate such sction against the
alleged offender aghe may deem anpropriate,
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(4)

Function pi Courts:

The sole fuhdtion of every Militery Governnment
Courtiid give justice in each case before i%
according to the law and the evkdence, Such
courts must not be used as instructment for
faciiitatirg general administration,

Due Process of law,.

It 18 fundamental Americsan belief that every
person as a human being has rights which entitle
him to exist in a condition of freedom and
dignity which may not be distnubed or inter-
fered Wwith judicially excent in conformity

with certain procedure. The essential princip-
les of procedureal dues process of law are

thet the court which tries the case must De
properly constituted court, To WhicH"THE Gage

15 properly Assigned, And over whiSh i¥ has
Jurisdiction, snd_that the accuged ls _glven
dwe_notice _of the offenses for which he 1is

cherged_sand_a_reasonable opportunity to npregent
his derense. This includes the right of coun-
sel; and the ornortunity to testify himself,

1 he so desires® to have witnesses testilfy

on khis behalf , and to introduce other svidence
in his defense, Lt 1s a matter of fundamental
policy that this "day in court! with all the
rights it traditionally implies, will be assur-
ed to every accused hefore every Military Gow
vernment Court.

Defense Counsel,

The duty of Derense Counsel in Military Fo--
vernment Court trisls is, by every honorabhle
mesns, to protect every individual right of
the accused and vigorously, intelligently and
adecuatelyto prepare and present to the court
the accused's defessa, The proper " erformance
of such duties is an essential part of the
Americen concept of a fair triel. Courts, 4in
211 Cases where the accused or his counsel -
are not familar with common law procedures,
should be alert to theke action as required

by MGR 5-354.2 so that the rights of the
accused will be substantively protected.

Speedy trial,

Every accusged in o Military Government Courst
reg the right to a gpeedy trial for the
offense with which he is charged, This remulres
a trial es soom as the orderly.conduct of
business permits, sllowing the prosecution
reagonable %ime to prepare its without charges
being prepares and served upon them, at the
earliest practicable dete. Serious delays in
filing charges and bringing a case to frial
{e.g. Over one month in bringing, case %o
trial) call for investigation.
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Publiec triel,

bxcept in situations involving security { see }GR
5..327 6) all military Government Court trials are %o
be public,

Double Jjeopardy.

No person shell for the same orrense be put twice
in jeopardy. ‘

Sentence,

If » finding of guilty 1s made against the accused,
2 Just anf proper sentence under law violated should
be imposed upon him in the menner prescribed by

MGR 5-B31 bearing in mind the provisions of MGR
5-363, Suspension_of any vart of a sentence is to

be_owd¥rin_circumstances within ['GR 5855, The de-
termination of a Just and proper sentence in a spe-
Cific case within the range of penal ties provided
by the laws violated, obviously¥ involves many facts
the importance of whieh the court is best sble to
declde. The wide range oI sentences e rmitted in the
varlous specific lawg formerly made it advisable to
provide guldes for sentences outside of the lawg
themgselves; pending the acculestion of experience

by the courts =s to proper sentences for pariicular
offenges, The result of guch experience are now
generally availsble, Therefore, guldes for sentencos

are no longer desirable, and all such guides nare

hereby rescinded.,
Review,

Proper action by the Reviewing Authority necessita-
tes a full examination of the case¢ with independent
determinationsg as ‘%o the propriety of the findings
anfli sentence and eonsideration of any mitigating
iroumstances of, factors requiring clemency, subject
omly to the limitations that a finding of Bullty
may not be substituted for a finding of not guilty
and thet » sentence may be increased except in
certain instances of frivilous npetitions for re-
vieWw, In the exercise d.f the Reviewing Authority!s
respOnsihility, no sentence should be approved,
Egless after = proper review of the case 1%t is found
that} '

(a) The case is one over which the trisl wourt

by had proper Jurigdiction.

{b; The mccused recegived a fair trisl,

(o) The righte of the accused were duly protectoed,
(6) The findings and sentence ag approved are

proper,

(10 Conclusion,




American Military Governtént must, to the maxlmun
degree, exercise its governing power to according

40 demperatic principles and procedures. ML1ELAYY
Government Court are in constant and clLose contnct
whth the German people. Their actions are considered
by the German people as the standard of American
Justice, Therefore; the proceedings and Judgment

of Militery Governmend must conform to T Prine
ciples of due process, protect =nd enforee, the
rights ag well as the responsibilities of the indi~

vidual, and prove to the German people the eggential

falrness and soundness of the democratic judiecial
process, "

BY DIRECTION OF THE MTLITARY GOVERNOR:

i F. H. GARDE
Lieutenant Colonel, AGD
Ad Jutent Generale

Tekephone BERLIN 42179

ISTRIBUTION; ™", "E" and "R"

plstribution X as used in this letter and in any sub -

sequent Military government Court 1etter except when a
{fferent distribution is specifically ordered shall be a8

Lk d

dollows:
450 coples to OMG Bavaria
200 " no 1 Hesse :
200 " 1t Wuertenberg-Badenm
75 U i t Bremen
75 " n ® Berlin-Sector.

Esch Director, Land orfice of Military government, will he
regpongibility for erfectingdistribution to 211 officers

and c¢ivilisn attorneys on the orffice of the Chief Legal
0fficer, %o all Judges of Military Government gourts ( in-
cluding all Summary MIL1itary Government Courts) to all 1MLl
tary Government prosecutors; agsistant prosecutors, and
attorneys who are memhers or the Field Temms and to each
Military Governmend public Safety and Special Branch Ofricer
or afficials within the papticular Land oOT Sector.
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