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thila *r“buna¢ to uis;iss the chayrges an pecifications therocw
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K : undcr nypon the gfounds %ﬁ&% this Tritunnl wos appointed and
organized in comtravention of law and is without cuthority

l Cin law for ite erentione (sce Manual for Sourts Materin

1928, p&ruz).

o Genernl Order Noe 126, dated 21 November 1947, purw

.

ol

porting

as to create o courd on 12 November 1947, issued by

command of Genc”&¢ Incius DoClay, Headquarters Buropean

Cormand, and likkwisc purpoerting to appoint threc persons
R 4 United S+ates ES ,.,.:‘

ned in the military service of tno nited 8tates, to wit

H 0ot HDERBON, FPresiding Judge; Bdward J‘nes DALY, Judges

Williom John Wilkine, Judpe, as members thercof and desige
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- n&ting such Tribuunsi e o "nilitary” dri




Général Lucius D, Clay,

Sald order is further defective in that there is no
proviglon made either in the military or the civil laws of the
United States for the creation of a tribunal composged of three
members and is kn fact in derogation of the nilitary law which
requires the appointment of not less than five members for
a militarx commission or tribunal for the hearing of offenses
invelving capital punishment, all of whom must be officers of

the United States,

Sald order is further defective and illegal in that 1%
purports to create a tribunal “pursuant to Military Government
Ordinence No,7" which sald order was ;tself'promulgated
18 October 1946 by order of the Commanding General of the
Uniteq States.Forees in the Occupied Zone of Germany,~and
which ordinance is of no higher authority than Genersl Order
Ne. 126, and which can therefore pass no additional authority

in General Lucius D, Clay,

General Order No, 1286, by . incorporating therein by
reference provisions of Military Government Ordinance No.% an&
by the.attempted appointment o three eivilisns to » military
tribunsl, violates Art161e of War 15 and the customary 1a'ws-j
and practices and usuagesof the military service and‘is
contrary to the Constitution and laws of the Unitea States;

The composition, the jurisdictiom, the procedure, and the

review or the militery commission's decislon was previded

Q

for by Congrese, (see Ex Parte Quirin 317 United States, 1)

The Congress of the United States incorncrated by
reference and provided by Article of War 15 for the trial of a
all offences against the law of nationg in the exercise by the ’

Congress of the power and asuthority invested in it by Article’

I, Seotion 9, Cleuse 9 of the Constitution of the United Staves
R T ‘ o : R




of America,

The character of a Military Tyibunal egtablighed by
laws, customs snd usuages of the'military gervides of the
United States for the trial of offenses against the lewg of
nations which were so incorporated intc Article of Wér-is
Wag specifically set out in Winthrop's M;i;gagy‘;cv and

Precedents, peges 831, 835, 836 - 841, 8420845, 846,

gGeneral‘Order No. 126 and Military Government Ordinan-

ce No, 7 incorporated therein are in vialafion of Articleg

of War 4, 8, 15, 17, 18, 19, 22, 24, 25, 26, 31, 35, 38, 39,
43, 46, 47, 48, 49, Bo 1/2, 70, 1l4; and in violation of thosg
provisionsg of parsgraph 2 of Manual for Courts-lMartial 1928 |
applicable to the trial of enemy nationals-farioffenses againsg
the laws of war by reason of the fact of belligerent ocei- |
pancy; and the provisions of General Order No., 126 and Milie
tarj Government Ordinance No, 7 asg inccrpora?ed therein are

in violation of the following provisions of Manual for‘gbufts~'
‘Martial 1928 applicable to each of the defendants hereing ‘
peragraphs 4,8(a), 6, 7, 8, 11, 12, 18, 19, 23, 24, 27, 29(n),
20 (b), Bo, B1, B2, 85, 34, 35, 89, 4o, 41(a), 41(b), 45,

49 (£), 51(a), 5i(c), 51(a), B2(a), 52(b), 52(0), 57(a), (a),.
58(a), 58(e), 58(f), 51, 82, 64(n), 65, 67, 71(a), 71(b),

71(e), 71(a), 71(e), 73, 74, 75(a), 7L}, 78, 8v(.), 87(b)

®
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), 88, 89, 95, 96, 97(n), 97(b), 98(=), 98(b), 98(c),

)7
98(a), 98(e), 98{r), 98(g}, 111, 112, 113, 114, 115, 116, 117,

118, 119, 120, 121,122, 123, 124, 125,

If 1% be aontended thet this Tribunsl is not an
Amérioan'Military Tribunal, desplte the t¥tle or the'action,'a
88 has been maintained in other cases, the Defendant standg

ready to establish the falsity and untenability of any su6@ ,

contention,




This motioh is based upon the record of trisl and oral

testimony to be adduced at the hearing thereon.,

/s/ Joseph S, Robinson
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/8/ Dr. Wolfgang Pohle by We
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Joseph 5, ROBINSON,
Dr, Wolfgrng PCHLE,

Attorneys for Friedrich von Bueclow




