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LAW ON THE DEPORTATION AND EMPLOYMENT OF FOREIGN
CIVILIAN WORKERS AND.CONCENTRATION.CAMP INMaTHS

It is contended that the forcible deportation of civi-

lians from occupled territory wes perfectly lawful. The

{

arguwent nade in this connection by the ostensible lesder

of defense ccunsel needs an answer, if for nc reason-

other than tc incicate the nuture of the principal de-
fenses upon this phuase of the case.

The substance of the arguuent is as follows. There
exists in The Hugue Rules of Lanu Warfare nc provision
explicitly prohibiting the use of wanpower frow cccupied
territcries for the purpose of war econuwy. article 48
is certainly not conclusive.;.Reference to international
couwon lew is not wore conclusive. ' For the only case
in wnodern histoury, the conscription of Belgian labor
during the first world war hes rewained a completely
open question as regards its adilssibility under inter-
national law.m™ -

It is, therefore, insisted that the prosecution's
positicn with respect tc whclesale deportation on a
compulsory basis of mewbers of a civilian population
of occupied territories m"is based‘on a fundamental mis-
conception of the first rule of war, viz., that measures
necessary for achieving_thevgurposé of war are peruis-
sible unless they are expressly prohibited, anu that
wethoeds requirea for ;chieving the purpose cf war are
deterwined by the aevelopuent uf war into tutal war,
especially in the fiela of econcuic warfare."

In principle this is the same arguuent naae in con-
nection with the asserted propositicn that the ¢uncept of
total war uperatea to abrogate The Hugue Rules of Luna
Warfare. But the reference to the deportation of Belgian
labor tc Geruany auring the first world wer requires an
aGditional answer, if for no ther reason than to keep

-133-

ST




the recerd straight. That eriwe on the part cf iwperial
Gerwmany caused worla wide inaignaticen. {1)

The deportatiuns began «fter the Geruan Suprewe
Corana hau issued its nctoricus cruer of October 3, 1916,
"concerning restrictions of public relief.w Shortly
prior theretc the Reich Chencellery hed declared in an
expert opinion that "'under the law of netions, the in=-
tended deportation (Auschiebung) cof idle (arbeitzschens)
Belgians tc Germuany for coupulsory labor can be justified
it (a) idle'(arbeitzschene) persons beccwe s charge of
public relief; {b) wcrk cannoct be found in Belgiuww; (c)
forcea labor is not carried on in connecticn with cpera-
tions of war......Hence, their ewployment in the actual
production of wunitions shoula be avciced.t™ (2)

The obvious subterfuge lies in the fuct thet the
weasure was uvstensibly directed aguinsi vagrants to
Clbut unewploywent in Belgiww as an eccnowic dweasure.

But no one was deceived by this pretense «nu it was soon
abandoned in & wanner which indicateu an awareness of the
illegality of the proceaure.

The protests were sc wide spresd and vigerous that
the Kaiser was forced to retrest. These protests were
based upon éither the general principles of internaticnal
law and huwanity or specifically upcn The Hague Regulaticns.
For instance, the United States‘Department of State protestel

"against this action which is in contravention of all
precedent and of those huwane principles of internationsl
practice which have long been uccepted and followed by
civilizeu nations in their treat.ent of ncneowbetants in
conquered territcry.m (3)
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(1. Oppenheiw Lauterpacht, Internuticnal Lew 5th Baiticn
London, 1935, p. 353

(2. swerican Jourmsl International Lew, Voluwe 40, April,
1946, p. 309.

(3. G. H. Huckworth, Digest of Internutional Law, Vel. VI,
Wash., D. C., 1943, p. 399.




Yhe protest of the Netherlands Governi.ent pointec
out the incompatibility of the deportations with the
precise stipulations cf Article 52 of the Hague Regula-
tiong. It was pcinted ocut by Professor Jawes W. Garner,
scholar and author of high repute, that if "a belligerent
were allowei to deport civilians frow occuplied territory,
in order to force thew to work in his war industries and
thereby to free his own workers for wilitary service, this
would kake illusory the prohibition to¢ coupel eneny citi-
zens toc participate in operations of war against their own
country. 'The weasure wust be pronounced as an act of
tyranny, contrary to &ll notions of huw.anity, «na one

atirely without precedent in the histcry of civilized
warfare.'" (4)

Negotiations through diplowatic and church channels
to repatriate the aeportees and stop the practice were
partially successful. Frow February, 1917, Belgians were
no longer deported from the Belgian ®Govermusent General®
and the Kaiser prowised that by June 1, 1917, deportees
whoe would not velunteer to rewain in Germany would be
repatriated.

Nevertheless, long after the ena of the first world
war, the unsuccessful effort of the Kaiser's Governwuent
was to an extent upheld in Gerwany. 4 parliswentary
Conmissicn created by the Geruan Constituent issernibly to
investigate charges wn&de against that nation of having
violateu internstional law wuring the war by & wajority
report subuitted July 2, 1926, stating that the aeporta-
tions had been in conforwity with the law of nations and,
wore particulsrly, with the Hague Regulations. The
report procecued upon the theory that "' the workers in
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question did not find sufficient opportunity to work in
'Belgium and that the neasure was indispensable for re-
establishing or naintaining order and public life in the
occupied territory.'n (5) The Belgian Minister of Foreign
Affairs expressed the sentiwent of the civilized world
when he declareg that his country had erred in its belief
"'that at least on this point; the war policy of the
Kaiser's Goyernwent would no longer find uefenuers.’"(é}
And it should be noteu in this connection that even «
winority of the Gerwan parliawentury cowwission above
wentioned found no justificution for the practice ana
upon the other hund, squarely condewenea it.

It is apparent, therefore, that learnea counsel's
contention that *the coasceriptiocn of Belgiun lebor during
the first worlu wer has reusinec a cowmpletely open question
88 regerds its auwissibility under internationsl law," is
based upon the fact that « wajority of a couwittee appuinted
by the pérliamentary»body of Republican Germany found it to
be in accord with the law of nastions. We think it wust be
conceded that this is at leest rather thin ground upon which
to establish a negaticn of internastional custowsry lew.
However this way be, it is certain that this action by the
wajority of the couwittee of the Geruwan body did not operate
to repeal the applicable Hague Rules of 4sand Warfare, par-
ticularly article 52; which in the present case was shown be-
yond &oubt t¢ have been violated. Depcrteés were not only
used in arwawent produetion in the Krupp enterprise, but
- - =136= - -
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in the latter years of the war the production of armauent
on a substential scale reuched could nobt huve been carried
on without their labur.

This was not only & vicletion of the Hague Kule of
Land Wg?ig?é but was- directly contrary to the expert opin-
ion of the Reich Chancellery hereinabuve referred to which
nreceded the crder of the weri.an Suprewe Cowwand of
October 3, 1916, for the deportation of Belgians. 4as above
indiceated, that opinion, though providing a subterfuge for
the 1llegal conduct, dia annex as one of the conditions
"that forced labor is noct carried on in connection with
operaticns cf wer... Hence their ewploywent in the actual
productiocn of wunitions should be avcided.®

The law with respect to the deportation fron occupied
territory is dealt with by Judge fhilliips in his concurring
opiniocn in .the United States of America vs. Milech decided
by Tribunal No. II. We regerd Judge Phillips' statenent
of the applicable law as sound and esccordingly adopt it.
It is as fcllows:

"Displacewent of groups of persons frow one country
to ancther is the proper ccncern of international law in
as far as it affects the cuwwunity of naticns. Interna-
tional law has enuncisted certain conditions under which
the fact of deportation of civilians frow cne nation to
another during times of war becciues a criwe. If bthe brans-
fer is carried cut without a legal title, as in the case
where people are deported frow & country occupied by an
invader while the occupied enewy still has an aruy in the
fieid and is still resisting, the depcrtation is contrary
to internaticnal law. The rationale of this rule lies in
the supposition that the occcupying power has tempcrarily

prevented the rightful sovereign frown exercising its power
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over its citizens. article 43, 46, 49, 52, 55 and 56, Hague
regulations which 1i.it the rights of the belligerent uccu-
pant, dc nct expressiy specify as criwe the wepourtation of
civilians frow an cceupled territury. sarticle 52 stutes the
following provisicns and conditions under which services

nay be dewanded frci the inhebltants of cccupieu ccuntries.

(1) They must be for the needs of the aruy of oecupeticn.

{2} They wust be in proportion to the resources of the country.
(3) They wust be of such.a nature as not tc invelve the in-
habitents in the cbligeticn tc teke part in wilitary cnerctions
against their own ccuntry.

"Insofer as this secticn liwits the ccmnscription of labor

b

secupaticn, it

o
(@]

to that required for the needs of the ariy o©
is menifestly clear that the use of labur frow occupied
territcries outside of the arew of cccupaticn is forbidden
by The Hague Regulation.

"The second conditicn under which depcortation becciues

a e¢riuie ocours when the purpcse f the displacewent is i1l-
legal, such as deportation for the purpose of cuwpelling the

deportees to manufacture weapcns for use against their howe-

land or to be assiilated in the working econowy ¢f the oc-

-eupying country.

cesareperesessensenn
"The third and final ccndition under which deportaticn

becouies 1llegal cecurs whenever generally recognized stanﬁards

of decency and huwanity are disregarded. This fiows frow

the established pringiple of law that an otherwise periuissible

act becocues a criie when carried out in a crininel manner.

A close study of the pertinent parts of Control Council Low

Nc. 10 strengthens the cohclusions cf the forégoing statenents

thet deportaticn of the population is erininal whenever there

is no title in the depCrting authcrity or whenever the purpose
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of the displacewent is illegal cr whenever the deportation
is characterized by inhumane or illegal methods.

"Article II (1) (¢} of Control Council waw No. 10
specifies certain crimes against huwanity. Among these is
listed the deportation of any civilian population. The
general language of this subjeetion as applied to deportution
indicates that Control Couneil Lew No. 10 has unconditionally
contended as a crime against huwenity every instance of the
deportation of civilians. article II (1) (b} names deporta-
tion to slave labor as a war crime. Article II (1) (c¢) states
that the enslavement of any civilian population is a crime
against humanity. This Law No. 10 treats as separate criues
and different types of crime 'deportation to slave labor' and
'enslavement.' The Tribunal holds that the deportation, the
transportation, the retention, the unlawful use and the in-
humane treatment of civilian populations by an occupying
power are crimes sgainst humanity."

In coﬁnection with the subject of deportation of civi-
lians from occupied territory, it is interesting to note
that as shown by a document introduced by the defense, General
Thoenissen was dismissed from the service by the High Command
during World War II because of his ﬁrefusal to viclate" the
laws of war and to deport French workers to Gerwany.

The deportation of Belgians to Gerwany also was over the
vigorous protests of the military commander in Belgium, General
von Falkenhausen. With reference to Sauckel's order intro-
ducing a compulsory labor service for the pelgians, he deposed
that "this was done against my explicit and constant protest
for I had various objections against a compulsory labor allo-
cétion and considered it more important to keep the indigenous

economy in motion."
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That the employment of concentration eamp inﬁates wnfer the
circumstances disclored by the record wae a crime there can be no
doubt. The conclusion is inescapsble tha‘ they were mostly Jews
‘uprooted from their homes in occupied territories and no less
deportees than many of the other forsign workers who were
forcibly brought to Germany. The onlﬁ difference was that they
had to go through all of the horrers of a concentration camp
under the supsrvision of the ES before thej finally landed at the
firm of Krupp. That these persecutses had baen arrested and con-
fined without trial for no reacon nther than that they were Jows
is common “nowladge and in fact not controverted, The subject
ir dealt with exhaustively by the iudgment of the IMT and there
ig no nead to 2dd anv%h‘nglfo what ie thers said to show the un-
speakable horrors to wrich thess unfortunate naople were subiscted, '
Hewever, in the nrecent conneetion, one or two excerpts from the
fudgmant are nertinent. It ie there recited that "+hs Nazi per-
secution of Jeaws in Germany before the war, sevare and repressive
as it wae, can not commare, however, with the policy pursued
during the war in the occupied terri+or§es." |

After raferring to the fact that in the summer of 1041,
howevar, plans were made for *ths "final solution" of the Jewish
cuestion in all Eurons, the iudgment continues: "Part of the
'Pinallsolution‘ war the gathering of Jews from all German-occu-
pied Eurove in concentration ecsmps. Their phveical condition
was the tarst of 1ife and death., 411 who were fit to work were
used as elavs laborers in the concentratton camps,” The
"final <olution" meant sxtermination.

Under the facts of thie case it is obvious from what ‘as
been e2id ae to the law that the emplovment of these concentratﬁon
camp inmates was also 2 viclation of international law in sav-ral
diffsrant particulare,

In thie connection it is argued that the defendante had
Thie can be Justdy characterized as ﬁo more than a gesture,
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The fact was common ¥rnowledge not only in Germany but throughout
the eivilized world, Thether this wae true in all the horrifying
apd gruesome details is immaterizl to the legal cuestion,

Morecver, apart from the fact that the Krupp activities at
Auegchwitz hereinabova detailed gave simple opportuntty te know the
true situation, there is evidence introduced by the defendants
vhich diractly refutes the contention that the officiale of the
firm lacked ‘nowledge of the percecution of the Jews on racial
grounds, Among othar iteme is ths affidavit of Mickenschrisber,
It wae ~ffared along vith other Gocuments *o show that the offi-
ciale of the firm wers not in accord with the attitude of the
Nazi regims toward Jeve, But it chows aleo that without douvbt
thav knaw of %baf abominable volicy ac early as 1936, The affi-
dsvit chowe this so conclusively that it is vorthwhile to cuote
from at some length,

After deposing that one Robart Waller Fad been in the rervice
of the firm as an electrical engineer for twsnty years, the
affiant continuest

"From 1936 on his working associates brought vrecsure to bear
on the Firm, heeause of his nor-4 yan cescent (Herr Waller is
a Jewich), with the aim of having Waller diemisesd, Harr Ihn
did not vield to the demands of the amplovses, however,

4% hig behast Herr Waller war given protection by designated
pereons, who alwavs interv-nad on his beh2lf, chielded him
in the campaign of nersecution against him, and later nro-
vided him with a special place of work, zpart from the other
workers, Furthermora, thorovgh-going efforts ware made to
find a position abroad for him, On 9 November 193%, the dav
of tha general rersecution of the Jewe in Germany, the em-
plovess as well as the Vertrauenerat (Confidential Council

at ths time categoricallv demanded ths immedi=te dismisesal
without notice of Herr Waller, According *o this thare was
no longer any poseibility of retaining Herr Waller. However,
without +he mereons in nower ¥rowing of it, bv order of

Herr Thn, Herr Wallsr wars paid a lump eum, corresponding to
his salary, which he would have recsived had he been given
ragular notice (atout & month's salary), in order to enable
him to emigrate, ac he was cont~mnlating doirg, Moreover,
after the war the persomnel manager made amends to Herr
Waller, in a manper wrich met his satisfaction, for the

wrong ‘done to him at ths inetigation of working associates,"




