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Final Flea Eberhardt

-

Your Honors,

Todey for the third time, I plead with your Honors! per-.
mission, at the conclusion of lenghty wmroceedings against a Germon
industrial concerh, before an American 7Zilitary Tribunal, nand hole
that this will be the last trial in which Cerman industry is in~-
dicted on the grounds of its industrial activity before and during
the war, I hope that, having seen what nroblems and what dangers
are causcd by the assumption on the port of the vietors in a wor
of the role of a more than earthly judge, the search for guilt
and the demand for its expiation, urged on rclentlessly by the
false assumption of the collective guilt of the conquered land,
and more esnccially of the collective gullt of the conguered
industry of “hat land, the Prosecution will now discontinue the
fight which it is conducting against the whole of German industry
along the lincs of thought of the Liorgenchau Plan, It 1s so casy
to play the accuser Wheh one has the power ~ this nuch we saw in
Hitler's firht against the intelligentia of Germany - but it is
so dengerous too, On what does the Prosccution base its assuranco
that, in total war, the imerican or British industrialists would
not have acted in precisely the same voy as did the German in-
dustrislists in occupied territories? The Prosecution knows that
both thon and now, their own industriclists were and are producing
the armencnts required of them by the State, just as did the Germon
industrialists, and yet they assert thab tho Germen industrialists
were planning and preparing a war of eggression; it was the judi~

NN .. [to the Prosecution/
cious decision of this Tribunal which Ifirst gave /“ a ¢léaTreT Tn~
sight into the situation, a décision which gave fuller recognition
than did the Prosecution to the truc relationships and circumstances
existing during the war antl which thercfore dropped the charge
connectod with wars of aggression conteined im Count I of the InGictm
rient in so far ag/ Alfried Krupp and his colicagues were concerned.

-1 -

A
L2




Finel Plea Eberhardt

- e B g W e G me ew e e B

% is on this decision that I hasc :y honc thab this Tribunal

will also give fuller recognition to the truc relationships and

circumstonces oxisting during the war in conncction with Count IT

of the Indictrmoent: Spoliatien, than did the Prosecution, and will
not sentence the accused industrialists because Fate rightly
sentenced a certain Hitler and a cortain Himmler to death, and the
highest court yet. conceived by man scnt a certain Goering and a
certain Frank to their deaths,

In this case too, I had undertoken to deal with the basic
questions of fnternational Jaw both from the point of view of
légal theory and from that of the practical application of that

theory, with reference to so-called swoliatien for the entire-

Defensc, thus on behalf of all defendants with the exception of

two (TLelmann and Kupke). Accordingly, I provose to attempt firstly
to put beforc the Tribunal the legal princinles involved in Count
II of the Indictment, and then to apply these legal principles .

to the ipdividual cases to be dealt with by the individual
Defense laWyoré.

-~

The mere study of the legal princinles will show that thc

.

skilful mortialling of the facts on the subjeet of spoliation in
the Prosccution Trial Brief does not in ibtself suffice to prove
the commission of a war crime in the form of spoliation, that it

is nececssary. rather to supply something which the Prosecutilon has
PP L

forgotten,nancly a sound definition of thec concept of spoliation
itself, and to cstablish the scope of Intcrnational'iaw in this
connecﬁion; in a word; what is permitted in occupied territories
and what is not. |

The mroblem is not as simple as might be thought from the
argunicntation of the Prosecution, The Frosceution states somewhat

naively: s
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nIn accordance with Article 46 of the Hague Rules of Land
larfare, private propcrtv nust be respected, and private
pronerty mey not be confiscated;  thus not only is con-

-L

fiscation by the State forblcocn, but, we submit, any
interference whatsoever with any of t“u normal. 1nc1dcpts
‘of cnjoyment of gquiet occupancy of property.t
(Prosecution Trial Brief p,10), Building up on this stateméht, the
Prosecution then. proceeds t0 pronounce crihlnal cvery- instance of
industrial activity in occupied territory, irrcspective of whether
sﬁch activity is governed by contracts with branches of the foreign
industry, or whether the activity sorved o8 o blessing to the occupioﬂ
territorics and rovided for the peoplc and for the éountry work, &
means of livelihood and industrial advontages; its far-reaching
assert;on is coven oxtended by the Prosccution to include prOperty of
the State, dospite the fact that, in sccordance with the express
provisions of Lrbicles 53 and 55 of the I Luc Rules of 1and Warfare,
such property moy be confiscated in pert, ond in part used in &ccoraance
with the rules of us&fruct, giving, in support of its assertion,
reasons which I, in cny casc, understand in this third case no moﬁc'
than aid the ;mcrican vilitary Tribunal in the Flick Case, and which,
for this rcason, the Tribunal rejected unho sitabingly in the Flick Case,
establishing that State property "may be confiscath and put into use
for the period of occupation® (Judgment in Case V, p.lO 750 of the Couft
Transcript). | | |
But to return to the case in hand. The basic error made by
the Prosecubion in its argumentation is the asscrtion that any intor-
ference with wrivote property is forbiddon ov the provisions of Article
L6 of the Iague mesulations of land sarfarc, For to cdraw this conclusion
from Article L6 is erroncous simply becouse the very texﬁ of the'Haguo
Rules of Iond arfarc expressly sanctions intorference with private
property if such a policy is rendercd nccessary by the requirements of
war (frticle 23 g), if supplics of war naterials are involved (Article

53) or if SUCA actlon is nccessary to the Lelnbonancu of public welfare,

(Article 43},
-3 -
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It ié thevefore not such a sﬂﬁfﬁ?ﬁf@ﬁéﬁj &ﬁéféeiﬁbar the war nor
the Hogue Rules of land Warfare are as unc&iﬁ&ﬁ?é@}ﬁhis-mighb =
dicate, |

I »ropose to attempt to deal systcmaticallygwith the basig

questions and to provide answers to these questions, in so far ag it

is in'any way possible to find in the Hague Rules of land Warfarc

answers which meet all cases, although the Preamble to the Rules it-
self statOSg
MIt has not , however, been found Hossible at present to

conco~L Regulations covering all the circumstances which
arise’ 1n zracticet, {Defense Lxh. 202, Eberhardt Doc.Book

Cne law only forms the legal basis for ‘this trial,:namely
Control Council Law No,10, drawn up in 3erlin on 20 Deéember 1945,
Although it is extremely doubbtful whether a retroactive law can

|

establish valid »enal provisions for the ast - Dr, Kranzbuehler will
deal with this subjcct ~ , let us adnit its validity here without
prejudice to the issue, According to .xruicle 2, 1 b, war crimes are
lacts of violence or offenses/agéinst o+ o« property, committed in
contravention of the laws or customs of war! and the example ouotod
is the "spoliation of public or private property" (Defense Exh, 284,
Eberhardt Document Book II, p.33 a),

A war crime has therefore been comitted only if the laws
of war have been violated. The only source containing the true legal.
principles is, in accordance with the above, the laws or eustoms of
war, cand these in turn are contained - and with this view the

Prosecution concurs -~ in the.Hague Rules of Iand Warfare,

From this, the following moin cucstions arise;
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Tthat sroup of cople are governcd by the Hague Rules of
=R & & . 18

Land “arforc, in what fields and at what times do their provisions

T

apply? ‘that is the definition of the concept !"spoliation"g Thot

-1

is the significance of the phrase ‘necedsities - of war'' as used in

the Hague Dules of Iand Warfare?

If International Iaw is to bc uscd as the basis for the

Judgment of actions of a criminal nature, the most important factor

appears to be full and precise knowledge of this Inbernational law,
the more so when one considers that any indctermination or uncor-
tainty in the legal principles justify scruples on the validity of

the cherge of spoliation as a whole particularly where offenscs

involving »roporty are concerncd,

[5]

The judgment by legal stancerds of cases. of spoliation i
extraorcinarily difficult, because there is not neither in ﬁhe
Hague Rules of ILand Warfare, in literature, in the judgments so far
pronouncec in Hucrnberg, in the Indictments or in the Prosecution
Trial Bricfs any clear definition ol the concept of 'spoliation
either from ?ho point of view of penal Jaw or from that of Inter~
nationel Iaw, ccording to the TLT Judgmaent, however, if the
Court is to cstablish E?E32“9;.&5i&?mQEQETMpEpﬁl;l§Wz the defendant
must have knovn and understood a£ the time of his action what waos
forbidden by wenal law and what was sanctioncd by &t. It is pre-
cisely here that evidence is lacking.

Like the IMT Judgment, .mericen lilitary Tribunal No,IV
referred in the Preamble to its Judgnent of éZ December 1947 in
the casc against the Flick Konzern, to the "rights of civiligzed

nations® and %o

.
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theMprinciples lmown to all experts on .merican penal law! and
stressed thc fact that.

t §o—onc whose personal guilt has not been proven may be
gsenteneed!,

In these proceedings, pr¢vutc industrialists are being
held responsible for 1ndustr1al neasurcs talken by them in occu01ec
tepritorics cither on tne instructions of their government or, in
the casc of contracts with foreign industrialists, with the consent
of their government. Neither the books of Gormen penal law nor the
international provisions of the Hague Tulcs of Iand Warfare decrce

that a jrivate individual shall be resyonsible for examining the

-

measurcs talen by his government in the occunied territories or tnac
he:shall he aeld responsible for the noq—vxoLat on of International
law,

In so far as the THT Judgmont sentenced defendants for
crincg of spoiiation, the persons concorpel were exclusively men 3o
had been the hizhest military and political leaders of Germany beforce
aﬁd during the war. The sentence thoreiorc affacted only persons
who hacd acted on behalf of the State and. o, by virtue of their
official status, were representatives ol tac State, The Internetional
Militery Tribunal did not. reach a decision on the guestion of whether
an incustriclist - a private person, that is - can be held responsible

for actions falling under the provisions of. International Law. Jalorgnlera

ly, the thoory of International law throughout the world represcnted

the view that only the States were bound by the provisions of Intoerw
4 B
national Iaw, irrcspective of whether cocified laws or the laws of
obligations
usage were involved, International Iaw inposes/ /upon the State
o N obligations
and confers ccrbain rights upon it, Ioither/ /nor rights fall
; @he . i
the lot of/orivate 1na1v1dua* undoer the terms of Intcrnatlona« Tav,

albeit isolabed provisions

- b -
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of Intcrnetional Law have been t“kun ovar into the penal law of

the indivicuel countries, thus becoming nationai law, This attitude
which Cominated International Iaw until the sccond iorld Var is
apparent fron legad literature, from the letter and from the spiril
of the codificd contracts available, I nced guotc only a few

exanples:

Tt is oxelusively the "contracting powerst ("Wertragse

3

macchten, los puissances contractantes!) which are referred to in the
Hague Resulations of Iand tarfare of 1907,

Tn .rtiele 43 of the Anmendin bo the Hegue Regulations

.

of Iend ".erfarc, as in many other articles, nention is made of tac

"Qceupior? and in Jrticle Li of the "Beil lizepentt, In both cascs,
it is clcar fron the general scnse of ©ic law that the occupying oy
belligerent Statc is meant. Corresponcin lr, in irticle 55 the
nCecupying Jtate! is authorized to male usc of State property in the
occupiog arca {Defense Exh, 282, % .crhardt Document Book 11, p. 21
and 24Y,

olmllurly in the Kol.Lo;u ~¢1uad Tact of 27 Avrust 1920,
only the thich contracting pertiest, i,o, thc States, arc spokcn of,

(Defense .z, 262, Bborhardt Document Dook I

(i

De 2 and 3)«
Tn the appendix to the Hegue Rules of ILand Larfarc of

190” Lhe 10Latet is granted the right to cmploy prisoncrs of war
& L3 25 v

(firticle O, ULLOHSO Exh, 282, Everhardt Document Book IL, p. 8) and

in Article 7, the "Govermment! is made resnonsible for the main-

tenance of :ho prisoncrs of war, gop: c%t. De 9)

Tn irticle 41 {op. cit. p.20) of the appendix to the
Hrgue Dules of Lond Edrfare: it is expressly stated that the Siete
shall be held rosponsible for damegos in cases of the violation of

the concitions of armistice on the part of incividual persons acting

on their ovn initiative,

=
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In the casc of this one czception, in wiaich the private indivicual

{
]

has acted on his own initiative, provision is made for the punish-
ment of the individual., But only then in thus far, that thc one
contracting wower nay demand of the otheyr concracting power thab

the offender be punished,

-

in this connoct¢on, however, . riicle 3 of the Haguc
Ruxcs of Iond .arfare of 1907, in which the case of the violation

of the llegue Reles of Land warfave is coressly dealt with, is

absolutely decisive, It is laid down chet bhe "Belligerent Parbyn,
ise. the Stato shall be obliged to meke anonds for all da nage, and

in the second scentence, it is expressly stobed that the State s

rosponswolc vor a¢l actlons cormitted by members of its Armed Forces.,

(Defense Zxh, 202, Iierhardt Docunent Book IT, Delt) s

“dth reference to Count II of the Indictment, it is of

&

particular importance that in the provisionsb? the Hague Rules of

Iand ‘erfare on the conduct of the occwiring power in occupied

v

territories, ~ ¢,f. articles 42 - 56 =thc "ctate™ only and nevep

the private individual is spoken of,

- at the highest organ of arbitration in the field of

International Zaw, nemely the Hague International Tribunal stated

the follouing in the year 1928, is comwlciely in keeping with this
) \

line of thought.

"It mmy be readily admitted that, according to a well
csbablished principle of International law, the Beamterw
abkormen, being an international a;reement cannot_as
such oroote Girect rights and 00%1' Ltions for Erlvatc
¢nc1v1cvals i “(Defonso “xh, 285, “borhardt Document

it

.)Ooa.x ..\.-A., ov 51}0
I an not unaware of the fact that in recent times, thore
has been a toadency to hold the individual responsible for actions

falling within the scope of International Iaw,

o
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This ideca.also is dealt with in the T Julgment, and the High

Tribunsl accopts the responsibility of the individual. -One st

.

considor, however, that in the case of the International lilitary

.

Tribunsl, the norsons involved were not private individuals such os

I3 -

those appcaring in this case, but responsible officials of the State,

-

that is such persons and only such persons as, by virtue of their

-

office, acted on behalf of the State, Tt may be a much healthicr

point of view not to achere in all circunstonces to the text of che

- e

orovisions of International Iaw, which is. in itself, abundantly clcar
_ 2 2 e 3

but rothor bo follow the spirit of thot law, and to state fhat any-

one who acted on behalf of the State is licdlie to punishment under
the terms of penal law, because, as an anonyrious subject, the State

itself connot be punished uncer the provisions of criminal law, but

r

con ot nost be held responsible for the compensation of damage. In
no circunstances is it permissible, however, to hold criminally

responsible a private individual, en indestrialist in this casc, who

has not actcd on behalf of the State, who was not an official or an

.

organ of the State, and. of whom, furthormore, in the face of the

theory of Law as it has been uncerstood up to this time, and as it

. v

is outlined above, it is impossible to ascortain that he had any idea,

I

and who, in foct, had no idea that he, vogebher with his State, wes

under an oblisation to ensure acherence to the provisions of Intor-

national Iaw,

Tn this line of argumentation, I also am in harmony with the
Prosccution in the big trial held before the International iilitery.
Tribunal, oven if not with the Prosccubtion in %this trial. I ecite from

the Prosccution Statement of 17 January 1946 the following words of
de lenthon, TFrench Prosccutor: _

Tt is cloor that in a Stakc organiged on up~to-date principles,
resnonsibility is restricted to thosc who act directly for the
tatc, because they alonc arc in a position to judge the lo-
gality. of orders given, They alone can and should be prosccuted,h.
(Dofonse _ixh, 285, Eperhardt Document Bool ITy p.iT). ‘

-9 -
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Moreover, all I have to do is to point oub the statements of

the Russian representative'of the Prosecution, Golonel POKROVSKY

on 13 February 1946:

NThe natural conclusion is drawn (from the Hague Rules for Land
Warfare) that in cases of violation of these obligations, the

responsibility for a crime against a prisoner~of-war and €g-
pecially for systematic crimes directed against the dignity,
person, health and life of prisoners~of-var imust f£all on the
government of the country which has signed the Convention.”
(Defense Exhibit 285, Bberherdt Document Book II, Page 51.)

Likewise, the well~known teacher of International Law, Hons
KBLSEN who arrives at the conclusion:
NTf an act is to be imputed to the State and 1s not to be
imputed to the individual who has perforned ity the indi-
vidual, according to general international law, i8 not to

be made rosponsible for this act by another Statec!

and also:

"An individual is not responsible for his act if it is an act of

State.! (Défense Bxhibit 285, Eberhardt Document Book II,
Page 51/5ha)

As the Tribunal possibly remenmbers, I have submitted with ny
evidence a “Legal opinion  concerning the crizinal responsibility

of individuals for violations of International Law', by Professor

-

Dr, Herbert Kraus, an internationally known teacher of International

Law and his expert opinion was accepted for the purpose of legal
argument, as Ebcrhardd Exhibit No. 285, I do not want to take up
the time of the Tribunal unnecessarily and therefore I would refer
for the further explanation of my legal opinion to this detailed
and. thorough cxpert opinion. L would also like to ask the Tribunal
Lo consult this cxpert opinion in support of ny legal view,

In the Flick-trial, General TAYIOR attacked my above statements

in his Final Plca on 24 November 1947,

- 10 =
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by asserting thét ny opinions had been refubted a long time ago, and
pointed out single cases of precedence. However, the cases of proce-
dence which he mentioned had been altogether real facts. in which
criminal acts were charged,which are punishable accordding to every
Penal. Codée. He spoke, for instance, of murder and ill-treatment

and always of acts which had been commibtted by a single individuale
In this casc, however, we have to deal with actions of a State in
accordance with International Law,

To my surprise, General Tgylor took thc opportunity to attack
his own colleaguc, namely the chief reprcscenbative of the French
Prosccution de MENTHON , whom I have just quoted. Considering the
impoxrtance of de Menthon, it is not likoly‘tha? General Taylor
is right in assuming that de Menthon might have had a different
opinion in reality from that stated during the trial. I am still
less convinced that General @hylor is justifiecd in submitting the
argument that de Menthon does not represcnt the view of the French
Government. T might think that also the American Prosecution and
General Toaylor have supported vicws in Nurembe?g which do not re-
present the opinion of the American Gevernment.

The logel problem which is of interest horc was dealt with
by tho American Military Tribunal in the Flick-Case and the
'Tribundl stated:

"It camnnot_longer be_successfully pwinbained thet internation=-
ol .law is concerned only with the actions of soverelgn
stetes and provides no punishmont for individuals." -
(Flick Transcript of 22 December, Bnglish:Page 10980, Georman:
Page 10722,)
and it referred to the Mease'"Bx Parte Quirin' which was decided
a §hgr£ gigoﬁggq_by the Supreme Court of Justice in the United
Statos.“(lﬁid.) Therefore the American Tribunal arrives at the
conclusion that action can be brought against a private individual,
too, and that the difference between him and o govermment official,

- 11 -
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that‘is somebody who acts on behalf of the State, is only that

his guilt existed Y"only to the extent and not to the fact." This
can be objoctod to, because in this casc the anericen Miliﬁary
Tribunal says itsclf that the opinion which I had held "cannot

be maintained any longer", which consequently admits that until the
decision of the Supreme Court of the United States in 1942, this
opinion was justified and represcnted the provailing convictions

-

But if this is thc case, then no action can be brought against a

’—Jo

Germen industrialist on the grounds of Intcrnational Lew, Just
because the Sunreme Court of the United States accepted in the
middle of the wor & new legal conception, a concception which there-
fore did not yct oxist at the time v.r}w:en the acts which interest

ué here had been committed ond which, for the rest, the defendants
were informed about only now, aftcr the war is ovor,

If everybhing is considered, then an industrialist could not
have known during the war, that hc was obliged to check on the
legality of tho cconomic decrees and the mcasurcs of his State,
taken in occupied territories, before deciding to cngage in a
requested collaboration, quite aside from the fact that even if he
had had misgivings, he could not have avoided this collaboration
in an econonic system which was dirccted by the Statc and ruled
dictatoriclly.

That i; vhy the defendants had not the slightost idea that they,
as private businessmen, wore justificd in or what is morc, ob-
liged to investigate the permissibility of cconomic decrecs in the
occupied territorics. In addition to that, thoy werc anyhow not in
the position to survey such difficult legal problems or indecd

to deecide thom.

- 12 -
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But even if the Tribunal should adopt the criminal responsibility
of individuals for the observation of international provisions of
the Hague Rules of Land Warfare in the economic realm,although
such & provision is not contained in the Hague Rules and also is
not stipulated by the Law of the Conbrol Council, as this again is
based only on the HyR, of LiW,, then all the mors it must be requesbed
that a clearly defined criminal act_ is legally established or at least
can be unambiguously deduced by the Prosecution from the Hague Rules

of Land Warfare. Furthermore it must be demended thebd these pen :
jo=pit

T L S

vicbors and gonguerd alike, The fulfilmenbt. of tais request was
elready promised by Justice Jacksom in the trial before the IMT,
but it is not carried out by the Law of the Gontrol Couucil, which
applies only to Germany.

There exists no cedified penal International Law for the world,
which would‘correspond to the Law of the Control Council, since»the
Kellogg-Briand Agreement, the Haguec Rules of Land Warfare and the

f’/j
",“Genava Convention are not a codified pensl code, which has ever
been used outside Germany as the basis for criwinal proceedings.
If this were the case, then an immense number of citizens of the
allied nations would heve to be convicted, because they had atvtacked
and shot at undefended cities and villages in violation of Artisle 25
of the Hague Rules of lLand Werfars,or because they commibted looting
in the strictest sense of the word, in violation of Articles 28 and
47 of the H,R. of L.W.,0or because they, without amy military nccessity,
attacked with machine-guns from low-flying planes helpléss men, women

s

and children in the open fields,

~13-
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De lege ferenda i% is therefore certainly a great deed if Jhe attempt

is made to create a generally valid International Penal Code, and this

was atbemptod by the London Statute and the Control Council. 3But it seems
to be objectionable, that this was not tried subsequently for the whole |

worid, but only effecting the citizens of

"

onguered Germanye

fle)

How far we are, oven today, from a generally valid International
Penal Code is shown by the Charter of the United Wations: in Article 53,
Section 2, the "Enemy Nation" is defined as one of those, who during the
socond World War were the enemy of one of the Signatory Powerse According
to Article 107 one must not refer to the Charter, if the actions which
are to be undertaken, concern one of the so-called eneny nations.
Talleyrand wes already fighting ageinst such a differentiation between
victors and vanquished at the Congress of Vienna in the interest of
the Fronech pecple. IBven Goneral Taylor has the feeling that such a
differentiation is dengerous. It is true thet thie cannot be concluded
from his speeches for the Prosecution, but very well from a lecture

which ho held on 28 July 1947 on the 5th Internatienel Congress for

Pormenent International Tribunal to carry out Inbternational Penal Law,
with the express argument:
"For the very reason that international penal law is being
caforced today sgeinst nationals of the defeated Axis powers;
the trials of war criminals, and the principles on which théy
are based, will be stultified by failure %o universalize these
© principles and their attendent sanctions". (Defonse Fxhibit 297,

Eberhardt Document Book VIII, p. 108).
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But even if according to the Proseccutién one holds the vanguished
%0 be more guilty than the wietgr, then at least the principles of
every civilised country must be observed, by charging the defendant
with a ¢crime which is_exactly defined by the law.

1 beg to recall thet I mentioned as early as in my opening
statoment, the 34th Conference for International Law, which was held
in Vienna between the 5 and 11 August 1926, One parbicipant asked
the following question in order to define the responsibility of a

private individual witn respect to International Law!

"Suppose I were the defendant, how should I know
what I should have done and what I should nob

have done? +.... I do not know what the Public
Prosecutor is going to say to me. He starts and
says: You did this, this and this. I say: -Where
is the paragraph which forbids me to do this ?

And he saps: there is no paragraph, but a public
opinion of all the lawyers in the world. I say:

-

as I am no lawyer and have never read 2 juridicial
book, I cannot know that,"

Lord Phillimore:answered to this:

eevs. @ man must be charged with a definite crime,
Nobody doubts thabt, esees

— R ™ e g~ 4 O

13

11 it does is to refer to Article 2 of Control Council Law

No. 10. The reference to the Law of the Control Council, however,

is no definition, because the Law of the Control Council, too,
instead of a definition, contains oply e reference to the Laws or
Customs of War, i.e. to the Hague Rules of land Warfare., In the H,R,
of. LW, the provisions which have to be applied can be found in
Section 3 of the supplement, under the bitle:

"Military Po

R B

er on_occupied enemy berritory's

T e =

and thus in Articles 42 - 56,
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"Until a more complete ecode of the laws of war has been
jssued, the Hizh Contracting Parties deem 1% expendient

to declare that, in cases not inecluded in the Regulations
adopted by them, the inhabitanis and the belligerents
remain under the protection and the rule of the principles
of the law of nations, as they result from the usages
established among civilized peoples, from the laws of
humanity, and the dictates of the public conscience."

The same phenomenon as in the IMI-Judgment appears here also,
namely the reference to a vague, ill-defined law, %o the Hpublic
conscience’.

" In this connection the reasoning, submitted by the American
Military Tribunal in Nuernberg in Case 3, the Justices Trial secems
of great significance, and which namely refers to the Legislation
which Hitler issued in 28 June 1935 (Reich Law Gazette 1935, Part I,
Page 832 and the following )« Paragraph 2 of this law reads as follows:
"Any person who commits an act which the law declares to be
punishable or which is deserving of penalty according %o
the fundamental conceptions of the penal law and sound
popular feeling, shall be punished. If there is no penal
law directly eoveringtan act it shall be punished under
that Law which most closely fits, in regard to fundamental
conception.”"
" Phe American Military Tribunal comments on the Hitleribe wording

of the law:

"In substance this edict constituted a complete repudiation
of the rule that criminal statutes should be definite and
certain and vested in the Judge a wide discretion in which
Party political ideology and influence were substituted
for the control of law as the guide to judicial decision.”!
I believe that in this case a parallel exists petween the Hitlerite
law and the Control Council Lew, that is to say, a parallel with

regard to the complete vagueness of the issuey the only difference is,
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Final Plea Eberhardh:
that the conception of popular feeling in the Control Council Law
is repleced by world conscience,

I do not wish to be misunderstood and should therefore iike to
point out that in this connection, I think only of the faets which
are of interest in this case, namely those which are summarized by
the Prosecution under the conception of "spoliation", and obviously
not to Mlooting" in the narrow sense of the word, or as the Judgment in *
the Flick-Base expressed it, "looting in the common sense of the
word", which plays no part either in the Flick Case, or in the
Krupp Case and which was committed by National Socialist leaders,
for instance Goering and Frank in the form of the sejzure of objects
of art and which im adequatcly dealt with in the Hague Rules of Land
Warfere, in_Article 47, im the laconic words:

"Pillage is formally forbidden" .

It is the fadt that the Prosecution simply desigunates every
action of an industrialist in occupied territory as "spoliation",
regardiess of whether this activity was carried out in the interests
of Germany during the war, or in the interests of the economy of
the occupied country, which makes the judgment in the industrial
cages so very difficult,

It is inmensely difficult to give a clear statement, on the

‘basis of the Hague Rules of Lend Warfare, on what the occupying power

is permitted to do and what not, This difficulty was apparent as

early as in the Flick Case and led to numerous debabes and finally

to the unambiguous statement. in the gudgment  that in any eventb,

spoliation.
Unfortunately the Prosecution,

L
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Final Plea Eberhardt

has not permiftted itself 4o be influenced .at all by this Fudgment.

The definition of-tge eonception "spoliation" in the wider
sense of the word, cannot be derived from é,single provision of the
Hague Rules of Land Warfare, as the Prosecution would have ib,
drawing abttention, as it does, bHo Arbticle 46, according to which
private property is to be respected and must not be confiscateds
On the contrary, all those provisions of the Hague ﬁules of Land
Warfare which refer to private property or which deal with private
property in any way must be considered together, because the Control
Council Law does not refer to one definite Arbdicle, and particularly
not to Article 46, but to the Laws and Customs of War in general,

In order to arrive at the final conclusion in a systematic way,
I want to list the most important provisionss

a) Article 23_ prohibits the destruction or seizure of enemy
property, "unless such destruction or seizure be imperatively demanded
by the necessities of war®,

b) The preamble stipulates that the provisions are to serve as
a general rule of conduct for those conducting the war, for their
dealings in their relations with each other and with the population,

p-A g -

in.order to alleviate the sufferings caused by the war, %as_far as

this_is permitted by wmilitary negessitios”,

e o —

\

¢/ According to Article 53 "all kinds of ammunition of war may

- — Uy — ot bt W vt e ot e e e e
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This list shows that there are in the Hague Rules of Land
Warfare 2 basic conceptions resulting from B different spheres of ‘in -
ferest, which are at variance with .each other, nemely the protection
of vprivate_property on the one side, in the 4nterests of the occupied
country, and the military interests  of the occupying power on the
other, The Hague Rules of Land Warfare do‘not,admit of a clear
division of these spheres of interest and obviously it was nob
intended that they should do so, precisely because the codification
of such contradictory inbterests is hardly possibles Moreover,
there are no particular provisions referring bto immovgble private
property and %o industrial enterprises and factories, with the
exception of the preamble which is couched in general Terms, and
which again refers on the one hand to the t3ictates of the jublic
conscience" and on the other hand to "military intereste’. It is
not astonishing either that the Hague Rules ofﬂLan& Warfare do nob
contain any regulations applicable to the cases concerned wiéh
economic—industrial activities which are under discussion here.
Warfare as conducted ih former centuries, which forms the basis

f the Hague Rules uf Land Warfare,involved neither the civilian

population nor the economy of a counbry, In those times neither

T e ST e

“econoiic nor total warfare was known. It was only the total

cha.racter of modern warfare and of modern economic warfare which

embroiled the entire economy and the civiliah population and

thus ‘of necessity, private property also. The Hague Rules of

LandVWarfare contain only provisions gzoverning the narrowly limited

n¢l¢tary occupation and in addition are obviously based on the idea
enemy

4'haﬂ: only a part of the bel’igerenh/country is occupied; 1ip does

not contain any direct provisions for economic warfare or in fact

19~
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for total warfare. ab all, apart from the cbove-mentioned Provis

sions of the preamble, which is designed to rcconcile twe con-

.

tradictory intcrests and which,consoqucntly,docs'not lead to any
clear definition, since of necessity the following question mast
always arise: «hosc interests orc the more important in cachAin—
dividucl caso?

Thorefore the provisions of the Haguc Rules of Land Warfare
can be inberpreted only in the light of the development of modern
warfarc., ”

From this i% follows that, whon privatc property and particularly
1ndustricl works in occupicd toerritorics arc concerned, the provisions

of the Haguc Rules of land wWarfarc of 1907 cannot be applicd

15torally, Every kind of law, end thus cspeciolly Intornational

-

Law, deponds on historical development, vihich might result in their

roloxation or in the rostriction of tholr scopCe Accordingly, the

-

Tntcornationol Military Tribunal stated with respeet to Intcrnational
Laws

UThis law is not rigid, but resulis from continuous adap-
tation to the requiremonts of_s_chenging world.!

This maxin Woes token into account not only by the VT Judg-
ment, bub, in this vory cconomic sphere, by the Amcrican Tribunal
in the Mlick-Judgment of 22 Deccmber 1947. It mentidns the necessi~

ty for on oxact definition and cstablishes fron the preamblc that
) Judgment
"the provisions arc to be regerded as gencral, The

then continucs:
iThey werc writton in a day vhon ormics traveled on foot,
in horsc. drawn vchicles and on reilroad trains; the automo-
bilc was in its Ford Model T stege. Usc -of the airplanc as
on instrument of war war mercly o dréam. The atomic bomb
vas boyond the realms of imegination.. Concentration of
industry into huge organizaticns tronscending national boun—
darics had barcly begun. Blockades werc the principal mecans
of fcconomic warfare". "Total warforc! only becamc a reality
in the recent conflicts,.

- 20 -

[



F'n

These dovelopments make plain the negessity of appraising-
tho conduct of defondants with rolation to-the circumstances
and conditions of their enviromment, Guilt, or the extont
therecof, may not be determined theorctically or abstractly.
Reasoneble ond practical standards rmst be_sondidered. ’
(Flick Trenscript of 22 Docembor | 1947, “Englisht Page 11003-0L,
Gormon: Page 10747..)

I do not have to add anything to this train of ideas; they
show uncmbiguously that only the spirit of the Haguc Rules of Land
Warfarc mo y be applicd, by way of the obscrvence of its basig
principles.

For the dotails of the development of modern warfare I should
like to refer to Dr. Kranzbuchler, who in his plea has ostablished
preciscly and convineingly the coursc of this development and the
conscquences roesulting therefrom from the point of view of Intor—
national Law,

By way of conclusion to my rcmerks on spoliation and in theo
intcrests of the understanding of the samc, I should meroly like to
state the following:

As carly as in the lst VWorld War, tho cntire cconomy was
affected; olthough the blockade by the Allics was basically dirccted
only ageinst Gormony, it of nccessity offccted the territorics
which worc occupied ot that time also, This must obviously have
been truc to a much groater oxtont of the 2nd iorld War, firstly
because larper arces and wholce countrics werce occupied and secondly
becausce, duc to the development of the weepons of war, total war
made its eppcarance for the first time. The blockade during the

also
2nd orld Ver damaged not only the Gormen cconomy but/the economy
of the oxtensive, occupied territorics which suffered to an equal

oxtont. In a total war of such dimensions, the Allics considered

A

g R L = Ayt Syt RN

Germany,, together with i occupicd_territorits, as_a single enemy

gpgp&rz,__although these wore countries which werc théir own allies,
and particularly as a single_econcmic und it, This led to the bombard~
nment by the Allies of the occupied territorics and to their attacks

against the industries of these occuplod torritorics..
~2J~.‘
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preciscly beeousc they had become a single cconomic unit. French
factorics, buildings, bridges, roads, ctc, werc attacked by the
Allies from the air. Is it therefore astonishing or is it not rather
a matter of coursc, that the occupying pover considered the occupied
territorics as territory united with Germony in a single economic
unit and conscquently applied the samce cconomic rules in Holland
or in Francc as those which were valid in Germany? Was it not essene
tial for the foreign economy to be dirccted by the Spate Just as
was the Germon cconony? Was it not cssontial for the whole of Gorman
and forcign occupied territory under military leadership to be
ukilized uniformly for war production, sccing that it was perforce
attacked uniformly by the enemy? No iron curtain could be dropped
betwoen Germany and the occupied territories, as the war-cconomy
would have been torn apart or would maybe cven have collapsed, oxact
ly as it is now torn apart in Germeny through the iron curtain dropped
in Germony by the Sovict Union.

It cen be stated now, that the casc of total war and the
occupation of cntirc countrics was not provided for by the Hague
Rules of Land VWarfarc. The conditions of werfarc have changed to such

an” enormous degrec, thet they are no loager ineluded within the scope
latter

of the Hegue Rules of Lend Warfarc becausc the /arce based on an one

tirely difforent conception of warforc, nancly that of a restricted

war which affccts only a part of the cnomy country and not the cone

ception of an all-cmbracing war, which invelves ovory factory, cvery

- -

workshop , agriculturc in its ontirety, overy citizen, every civiiien,

ycs cven cvery child. The result is sad and tragic, but it

- 22 -
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cen e just as little disrcgarded as the bombing attacks vhich
also offectod cvery factory, overy workshop, the whole of agri-

culturc, overy civilien, yos cvin overy childe

sbrait_jacket of_the_Hague Rules of Lond Varfarc, The mrovisions

a

cen be &pplicd only in vrinciple ond wnly in accoprdance with the
spirit, But #t is preciscly this interpretation which corresponds

with the basic principle of the Heguc Rulcs of Lend darfarc, Ox-
prossed in the prearble which nentions MCases" .which "are not in~

adopted
cluded in the provisions of the Hague Rulcs / /by them",

The suthors of the Haguc Rules of Lond tarfarc had morce
foresight than the Prosceution end knew thot nothods of warfarc

would deyelop end nmight develop in such & way that thc provisions
could : ) 4
/  /no longer be applied Hitcrally, This intcrprotation is not -

intended to be a licensc and, within the caning of the Haguc Rules

v

of Lend Varfare, it docs not, in fact, constitutc any such thing,
as the tencts of Internaticnel Law scrsist and the codificd pro-
visions must be interpreted only eccorcing to the spirite

If this hypothosis is applicc, thon a roport by the Chicf of
the Civilian Administration in Bolgium and Nerthorn France can by
no nicans be rororded as so heretical os thoe Prosccution would
assurcdly have it, in quoting the some on Page 73 of the Trial
Bricf, This

passafc says:

~

IConsidering the waoing of o total war, therefore, in on

TN e S S S M e s

o ropriatc interpreteticn of tvhe srinciplcs of the Heruge

Rofulnbions on_land uerforc, roquisitions are not .nly
Soxri.ssible for the nccds of the secupying forces in a
norrow sensc of spacc, bub for the overall intcrests of

the German weging of wer. In thesc arc included requisitions
in favor of Gorman war ceoncily, os well as requisitions -

in favor of the German Wohrnacht boyond tho osceupied terri-
tory,."

- 23 ~
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These conclusions are alsc eﬁtireiyaconSiétené-wibh the Hague
Regulations for Jar cn Land, which always lééve'a»éerﬁéin margin
and are never so restricted as the Prosecution would like. I would
drew attention to urticie 23g, which speaks expressly of the ° -
"Necessities of Var" end to article 53, according tc which every

kind of imnlement of war cen be seized, evan when they belong to
3 &

nrivate mersons. This regulation in particuler is, of course, in

total war of very wicde significance. For in total war everything is
a war-essential, avery precduction and every mechine serving oroducticn,
just because this wrr is all-embracing and, like a Molecch, devours
everything. The Fresecuticn does net agree with me, but gives this
article a narrow interpretation. That, however, is inconsistent.

in ’ P
For, all three of the industrial trials, they zave for the basis
of Count I of the Indictment resnecting asgrassive war, a very wide
internretation to the term "wer material! and saw in every kind of

also/

nroduction - for exemple/ in the case of the I.7. " in their
dyestuffs nroduction - the supporting and »reparstion of a war.
of agrression. If the Frosecution assumes so hroad a standpcint
that, with respect to 2 modern economic war, it calls all industrial
products_war_material, 1t must be consistent and, in ccnsequence,
must also reckon the same »roducts likewise as war products, that is,
alsc as war stocks,in dealing with Count II of the Indictment. If
that, however, is correct, then, in the sense cf the Hague Regulations
for War on Land and rerticularly of irticle 53, articles are con-

cerned which may be ccnfiscated "even if they belong to private per-

sons'", This necessarily brings in the "Necessities of War" of Article

23 of the Hague Reguletions for Land War.

This train of ideas is most papticularly ansliceble to the Krupp
Konzern, which the Proseccution itself describes as the greatest

armaments factory and the importante of which for war is beyond
guestion, In that case, hcwever,

- 24 -



Final Plea %herhardt

everything in this Kongzern, which, during the wer, as the Defense has
shown, was not allcwed to carry out any peacetime plemming or any
peacetime nroduction, everything that it oroduced anc everybhing

that it required in machinery and other articles for its nroduction was
war material, and that mct only in the sense of Count I of the In-
dictment, but alsc with respect to the alleged spcliation under Count
IT of the Indictment.

Finally, I wculc draw attention to article 43 cf the Hague Re-

gulations for {ar cn Land, readiné as followss

"The authority of the legitimate power having in fact passed

into the hands of the occupant, the latter shall teke all the
measures in his pewer to restore and ensure ¢s far as possible
public order and safety, while respectinz, unless absclutely
prevented, the laws in force in the country.!

Public order and the public life can, however, only be restored
or maintained in occupied territory if_the_econcmy_of the country is_
functioning.

Even the Prosccuticn in thedr Trial Brief had to admit, con-
cerning spoliation, thet this prescription of the Hague Regulaticns
for War on Land, implied the right and the duty of the occupying power
toc take over the eccnomic plants of the country and econcmically to
administer the country under suitable conditions. The importance of
this article becomes zsrecially clear when one remembers that in
countless cases industrial works at the momsnt cf cccupation cf the
couﬁtry were ahandcned by their owners or their managers and were

brought to a staadstill.

- 25
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It is certainly 2 necessary-consequente, which hes hitherto re-
celved far too little attention, that in a modern war the prescription
of Lrticle 43 frequently overlaps those of Articles 46, 52 and 53.
For,from these three articles;, the Prosecuti-n wish: to drew the
imnlication of a nrchibiticn to interfere at 811 with the economic

undertakings in occupied territory, whereas irticle 43 implies the

duty, and therewith 2lsc the right, to intervene in the economic life

of the country, It is obvious that it will not alweys be simple to

define the correct limits and it is likewise clecer that it cannot be
iS"G/
required of & privete individual industrial- thet he himself should re-
cognise the limits of these Regulations.
The prescription cf Article 43 scouires very special significence
if one keeps in aind thet the territory of the Germen Reich, together
with the occupisd territeries, in accordance with my earlier statements,

represented in the war ¢ sincle economic unit and that consequently

the intervention cf the State in the industry of the occupied terri-
tories could bv nc mzwns be avoided - on the cne hond, to the benefit
of the economy of the oceupied territory, which wes cut off from the

remaining foreisn countries, and, on the other hand, to bhe benefit

of. the war economy ¢f the German Reich. In total war, the economy

of an occupisd country cen only continue to exist snd work in conjunctio
with the economy of the country that occupies it; for, in consequence

of the bleckade, it crn receive neither raw materials nor orders from
other countries, #nd this has necessarily an alternate effect, under
which the industry of the cccupied territory, just like the German in-

dustry, receives raw materials, quotas and orders from the German side

and accordingly, in the same way as German industry,

- 26 -
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is yogkd to the State-directed war economy and must‘deliver up
machinery or material exectly like the German plents, if the machinery
or material concerned wes more urgently necded a2t enother place. Cer-
tainly this amnlies cnly to wer-essentisl matorial and certainly also
the economy of the cceupied territory; precisely in accordance with
nct; L
the provisions of Article 43; must/be paralysed thereby, becanse
this article rightly requires that the economy of the country shall
continue to function. The Prosegubion's own statement; however, already
shows that the measufes faken.WGre justified in the sense of iArticle h3;
for the industriel plants of the oécupied terfithries WOrked during
the war for tﬁe bonaﬁif of ﬂheif ownt country tnd for the benefit of
the Ger'man war economnyi the two spheres of ifterest on ‘which‘ the Hague
Regulations for }ar ch i@nd abe based are therefore bound up with each
otheri This wiil b3 skewn in deteil when T deal with the facts which
form the basis of the chareres of the Pfosacuﬁien;
In conclusicn, may I, with reference to the logel basis,
make the following Tan&rksé
Thereware in total econcmic war not thy the ~urely military

necessities and interests of the érmy=of accupatioh; but these con-
cep£ions extend alsc, as "lecessities of the war', to economic
necessities and interests: ZEeonomlc and militer neceséities éan no
longer be separated ¢nd in total war they go hand in hend. ‘Cert;ainiy
this consequence is hard for the private property end the factories

of the occupied territories. But is it not much harcer, and much
sadder that, thrcugh the blockade and air raids, althcugh the Hapue
Regulations for Ver on Land include the civilian pcpulation, total war

lets women and children hunger and die?
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and yet a Genersl who himself helpe : to conduct such a war,
says,as the repregentciive of the Prose- vdion eauthorities: Every inter-
ference in the private cconomy is a way (rime, every pafticination
in ‘State measures in the econcmic sphors is a wer crime, "regard-
less of whethey particular acts of'the'f fentants ccnstituted in them=
selves individual acts of spoliation® (’I}rial 3rief, Fage 17).

A consistent interpretation of the ﬁague‘Roculations cof land war-
fare compels the admissicn that interfsvence in erivate property is
permiésibl@ in s> far ¢s, within the » ~aning cf the Hague Regpulations
of land warfarc, the Yrecuirements of total war! meke it necesgary'
and the "laws of humenity" and the "rarjuirements of the publié con-
science, of which the preamble speaks, are duly obscrved. Lccording
to article 43, the State is bound to ititerfere because, in a single
econcmic sphore, the sconcmy” of the ocCupied territery is dependent
on working toe:ther with the cccupying power; and,acc¢rding to firticles
23 ond 53 and the preamble, the State :is authorised to interfere
for the same: reason cf the single eccnomic territery, because, vice
versa, the necessities cf economic war r@guire it,

_For the sake of wnderstanding, plees¢s look cof only °ne examples

HolYand was comnletely occupied inciwive of its entire economy.
U
“herefere, because it wes seperated from cther countries, it received
from t.he Germans large deliveries of ores and steel. That, according
te Article 43, is the ebligation. of the occup;ring pewer. On the other
hencl, Dutch nlants, just like Gorman plants, feve up from their stocks
on the cccasion of the so-ealled stock asctinn (Lager-nkticn) 30,000 tons

of’ iren, Because

""289—‘
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it was needed for the war economy. That, according to irticles 23 :

and 53 and the preamble tc the Hague reguletions fcr land warfare, is

the yight of the occupying DOWET,

With the permission of the Court, may I now ccnsider the various
cases of so-called spoliation from these points ~f view on the basis
ef the Hegue regulatiors for land warfare:

The different ceses were dealt with by varicus defense counsel
in the nresentation of the evidence, In order te facilitate the survey
for the Court and fer the other participants in the trial, the
Defense decided t amelramete the documéntary nresentation of the
different cases and the cveluaticn of the evidence end aceerdingly to
hand in a jeoint closing trief conteining dl the coses of speliation,
to which I sheuld like tec add the-follewihg remerks?

So far as I have given in my stotements & description of facts,
thése represent the assertions which are likewise centained, though
more fully, in the cilcsing brief, and therein will be found the
different exhibits which support Ghese asserticns. I therefore beg
the Court tc regard my plea concerming spoliation tcgether with the
closing brief of the Defense on spcliaticn as a joint work,as each
complements the cther in point of facts and law. Tris division in plea
and closing brief appeared to be practical, so 2s nct to burden the

plea with too meny tiresome details.,
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- P e o g

1. The Bornderfer Metallwarenfabrik irthur Krupp A.G.

- —

was founded in .ustrie in 1843 by the brothsrs Alfred’and Hermann Krupp
and\Alexander Schoeller. after the retirement of Schoeller and the death
of Hermenn Krupp, it pessed into the possession of his son, 4rthur
Krupp. &fter the first werld war, the factory ot intc eccnomic diffi-
culties, The »arent house of Krupp in %ssen, on account of the clcse
family connectiong, participated in the reorianiseticn up to 1928.

In the later recrganisaticns in the thirtiss, hcwever, this was nc
longer nossible, because of the difficulties of foreign exchange.

In the course of the reorgenisaticns, the influence of the former
sole owner, arthur Krupp, declined more and mcre, and he was cbliged to
surrender the bulk of ris shares tc the Oestorreichische Kreditanstalt
Bankverein, and he remained only as president of the Beard of Administrat

In view of their clcse family and business connections and in view

also of the fact that the factory marketed its rreducts under the name

of Krupp~Berndorf, the Krupn firm in Essen was neturally interested in

~accuiring the ownership of the criginel sistzr company. This desire

was first frustratec cwing to the foreign exchange difficulties. after
the #nschluss of austria to the Berman Reich in 1938, negotiations were
again taken up with the Oesterreichische Kré&ditanstalt, with a view

to écquiring the shares, since the foreign exchange obstruction no longer
existed. Based on ¢fficial taxation, the Krupn firm made its offer on

an estimeted value of the undertaking of 5.3 millicn Leichsmark. The
Oc¢sterreichische Kreditanstalt, however, took a higher view of its

value, which it placed et 12,2 million and finelly as the result of a
comprowise by the Krupp firm in July 1938, an agrcement was reached on

the basis of 1l.% millicn marks.

- 30 -
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It is-quite incomprehensible how this incident can represent
spoliabion-within the meaning of the Hague Rules of Land Warfares
That this legal charge cannot be upheld is shown in the following:

a)_ The. necessary condition for appliﬁation of the Hague Rules
of Land Warfére is that enemy territory was occupied in the course
of war time operations. The Prosecution will not be able to leny
this necessary condition, as they emphasized this point when I dis~
cuss;d with them whether or not the Eague Rules of Land Warfare were
applicable in occupied Germeny; they were of the opinicn that the
H&gﬁe Rules of Land Warfare were not applicable in Germanys because
Germany was not occupied by a power at war with CGermany, but in
ooﬁnection‘with unconditicnel surrender. I sheilrrefer %0 this
argument later; at present I am only mentioning it %o prove that the
Prosecubtion know perfectiy well that the Hague Rules of Land Warfare
preéu@bose the belligerent occupation of an epemy country. It would
bé superfluous to state that this condition was not fulfilled at the
Anschluss of Austria, I should alsc like to refer to the: Infernational
Military Tribunal which - Dbased on the London Statubes .~ was of the
same opinion, This law was not even changed by the Control Council
Law, because the Control Council Law refers to the Hague Rules of Land
Warfare, The &merican Military Tribunal in the Flick case (Case V)

has come to the same conclusion and stabes:
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"We look in vain for lanzusge (referente is made to the
fundamental legislation, nemely the Control Council Law,
‘the Moscow Dsclaration of 1943 and the London agreement

of 1945) evincing any other purpose, Crimes commitied

before the war and having no connection therewith were
= not in c¢ontemplation,® :

\

The Américan Military mrlbunel nade the sawme decision in the

%

1364 Farben trial (Case V1) on 22 April 1948 and dropped from the
indictment those actions under Sount TI, which took place prior
"to 1 Sepﬁember 1939, The I.G, *ribunal Dointeg out that the

stabements of the Prosecution werg not sufficient.

"to constitube a war erime, &ince ﬁhey deseribe incidents
in territory not under the bel*i rerent occupation of
Germany "

b) But even if this viéwpoiﬁ§ were nob éound,-there'would not
be a ¥iolation of the'Eégue.Rules,of Land Warfare, let alone a war
crinee. :The.cdse in question is t@@ purchase of shares on the'bQSis
of an'égreementfwith an.Austrianf5&nk. Bub there is no passage

whaxsoever in the Haéus Rules of Land Warfare which foroias ‘an

1ndustr1allst to conduet economic nego$iatlons with members of the
occupied territory and to conclude economic agieemepts,‘ Such
agreements therefore cannot violdte the laws of war, because
neither in the letter nor in the spirit do sugh laws exist.’
Apparehﬁly the Prosecution feel themselves to be in a wesk
Position, as they mgntione& the alleged case of spoligtion ot
3erndorf only very briefly in a notation (Pagé'ZG)‘in their

Trial Brief, as ageinst their earlier statements, Merely in
order to make this statement complete it should be added that

the Prosecution were =lso unable Yo prove that the shares were
bought..by applying coercions If ths firmﬂof Krupﬁ had dbn@ this
they would not have doubled theilr foer of purchase at the request

of the selling bank.
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This doubling of the offer led to thelr buying the shares ab approx.

200 %, while they were noted at the stock exchange only at 110 %

A rate of 200 % can be regarded as extremely higl, if ong=conéiders

the yates of the best German shares in 1938, for instance Hoesch
114 %, AEG 118 %, and LoG. Parben 156 %,
2) With reference to the.alleged spoliation in Rugsia I need:

hardly go into the individual facts which wers dealt with in Phe

Closing Brief, as they were all similar, even practically identical,

and, in no way contain any violabtion of the Hague Rules of Land-Wa:fare;
When German troops occupied parts of Rugsia during the war with

the Soviet ‘Union,the German Government faced ah absolutely new
situation. Pursuingrthe Yscorched earth" policy, the Russisn leaders
had ruthlessly destroyed and dismantled the industrial plants; Russia
herself had shown no gonsideramion for the needs and:interests-éf hex
own civilian population and the economiec capacity of the occupied
territory. With the destruction of the indusbfaal.plants the
population of the Russian industrial arcas had been deprived of

the necessities of life. | ,

.

In accordance with this basie principle adopted by the Russian
léadeks,the plants which are of interest in the Krupp case were also
destroyed and dismentled, for instence, Kramatorsk, Mariupol, the
Molotow Plant at Dnjépropetrowsk and Berdjensk. Details can be
found in many documents submitted by the Defense and, in order to
give an over-all picture, I‘need only quoﬁe,the words of a Rugsian

engineer:

BB
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"The last days which the Soviof troops spent in the ciby meont
the beginning of the barbarous destruction of the remaining
plant property. Whet could be smashod was smashed, what could
be burnt was burnt, and what could be ncithor smashed nor
burnt wes blown up.”

In this situation the Gorman occupying power was forced in their
own interest and that of the civilian population to rebuild the
industrial plants as much as possible, in order to provide the
civilion population with a means of liwvcelihood, The Four Year Plan
wos thorefore oxtended to the cecupicd Bastern torritorics, and
compaonics were founded by the State in order te administer the
plonts, which were all property of the Russian State, as for in-
stonce the Berg- und Hucttonwerl:s-Gescllschaft Ost, the so-called
BHC, In vicw of the cnormous oxbont of the nceessary reconstruction
work thesc companies could carry out their tasks only with the
assistance of Gorman industrial firms. Deponding on the industry
concerned, German firms woere approached, as for instence Krupp.

The monopoly companies conciuded trustec/agrooments with the ine
dustrial firm which was approached, through which the industrial
firms worc bound to administer the plents as trustees for the BHO
or for the Reich, Sometimes thesc agrcoments were called trustec
agreenent s, somctimes sponsorship agrecments, In actual fact this
difference was of no impertence, The industrial firms recoived

no property., All they actually rcccived was dutics, In the "Reguls
ations for the management of sponsorshin plents" laid down by the
BHO it was oxplicitly decrced that the sponsorship plant “was
neither legally nor cconomically part of the sponsor's plant". The
plant was administorod on bchalf of the BHC and subject tu their
dircctives, The Gormen industrial plent was obliged to rebuild the

plant, to make all their technicel knculedze and

- 3 -
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oexperimentel data available to tho Russianvplant and to supply the
Russion plant with machinery and goquipmont. Thousands of machincs and
vast quantitics of tools werc made available to the Russian plants
for the rosumption of their operations, Only o fraction of thesc
plants or machines could be‘tran3portod back to Germany on the
cvacuation of Russia. In order to rcalize that these méasurcs Wero
largely teoken to further the cconomic capacity of the occupied torrie
torics, 1t suffices to mention from the details contained in the
Closing Bricf, that the firm of Krupp was to take over as a
trustee, in conncction with tho order to ropair the Dnjepr bridges
which had been destroyed, the Molotov Plant at Dnjepropetrowsk
which undcrtook bridge construction.

At Kromatorsk which,under Russian conirol,had formerly been
an armoments plant, household items were aanufactured for the Russion
population, on the basis of the sponsorship agrcoment which had been
concluded with Krupp. Thoknccossary moterials and machinory were
brought fron Germany, for instance for the Krametorsk Plant 67
railroad carriages with machincry and auxilia;y materials.

The Sartana Eiscn- und Hetall-lierk Gemob.He alonc - a firm
founded by the firm of Krupp on orders fron tho Reich ~ uscd
18 million Reichsmark for the supply of machinery and couipment to

plants in the Ukrainc, .

- 35 ~
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It would be &n endless task to mention all the deﬁails which were
gathered from the Frosecution end Defense documents. This short survey
will suffice to find the basis for the lezal judgment, which is as
follows:

a) Movable as well as immovables were the »rcrerty of the Scviet
State. sccording to articles 53 and 55 of the Hazue Rules of lend ™
fare the occunying nower may confiscate the movabdle as well as the ilmmov-
able property of the Stote and and administer it ~ursucnt to the rules
ofi usufruct.

In the Ordinaonce of 28 May 1942 (Defenss Bxh. 208, Eberhardt Doc.
Book II, Page 100), resulting from Hitler's decrce of 17 July 1941 on
the hdministration cf the newly occupied Eostorn Territories (Defense
Exh. 287, Ebsrhardt Lec. Book II, Page 101}, raregraph 1 reads as

follows:

*In the occunibr Esstern territories suﬂgcc to civilian ad-
ministration, the entire moveble and immovable pronerty of

the USSR, her memberstetes, orcanizations, and unions, which
served the cconomy, shall ccenstitute a speciel hropprty (special
assets of the economy)."

Thus in the first nlace this paragraoh says thet the state property
was uniformly taken and képt together in accordance with the Hague
Eyles of Land “affere,

In paragrash 2, section one it has been ruled that:

tthe special esscts of the economy arc to be administered in

trustaeship!,

When Gensral Taylor in his final plea in the Flick Trial speaks
of the Moterious spacial essets of the economy", I could not under-
stand in which resmect this roint was assailable. I believe that a
menufacturer whose factory is being rebuilt and sdministered under trustee
ship as special assets of the economy will facl heppier then a manu-

facturer whose factiry is being dismentled.
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This ordinence conforms with the cited articles of the Hague

Rules of Land Tarfare as well as the suvplementary edministrative re-
gulations. Accordine to the Ist Ldministrative Teruletion , (Defense
Exh. 289, Eberhardt Doc. Book 1T, Page 103) very detailed obli-
pations. are imoosed on the Trustee. "

* b, Moreover, all measures taken in the Russien cases are sanctiénec
by article 43 of the Hegue Rules of Land ’arfare, which had already
been fundamentally deslt with by me, in aécordance with which the
occupying state is cbliged to restore and maintain public Qrder,
public life and thus scencmic life din the occupiad territcries. sfter
the German troops had occupied vast areas in the Eest in June and
July 1941, Hitler's decree on the idministrafison of the occupied
Fastern Territories was issued on 17 July 1941 (Defense Exh. 287,
Ebherhardt Doec. Book iI, Fege 94), the preamble of which literally
reads as follows?

"In order to restere and meintain nublic crder and life

in the newly-occuried Eastern territories I decree Lhat weo sty
thus the exact toxt of irticle L3 of the Hague Rules on iand Warfare s
This decree, however, wes the basis for all measircs in Russia and
this became particularly epparent when cn 28 ley 1942 the crdinance
already mentionad by’moycn the RuSSian stote orcrerty, on the so-called
ngrecial assets of eccnomy! in the oceupied lastern territories was.
issued, for this ordinence together with its I ecministrative re-
gulations (Defensc Exh. 2888/91, Eberhardt Doc. Book II, Pages 100/

11h4) specifically refers to the Decree of 17 July 1941 just cited.
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- i

The legal foundeticn created by the Gormen Reich and the ade
ministration of the fectories in the Bast, in which industry was

. 2
included, was thus fully in conformity with the Jesue Rules on Land

Harfare. Nor can this clear situation be ohscured by the Prosecutiongg

reference fc facts of snclittion, which were deelt with in the IVT

o

verdict in connection with Goering and Rosenberg. It is sad enough
that the National Sccialist government abandoned the wrinciples of
human rights, especially in the East., But one sheuld not forfet that
the government deceived our people in the same way as it did the
foreign countries. Ilne should neﬁer forget that meny documents whic%
were submitted ~s the National Socialist program by the Prosecution,é
remained just as unknown to industry as to foreisn ccuntrieé.=Private.
industries only sew what was publicly released and could not know
that the real rulers were guided by different ideas. These other ide@g
had no bearing on the industriel enterprisss the administration of
which was enbrustad teo Corman Industry by way of Contracts of trustqu
ship and sponsorship. In this respect the »roved snd described legal
nrinciple was obscrved, thus a legel principle which confarmsswith
hrticle 43 of the Hepue Rules of Land Warfare.,

‘ In this case tco for the sake of completeness it need only be
added that industry as a whcle and thus also Krumn derived no ad~

vantages end no profit whetsoever from the opereticn of industrial

enterprises in Ruggia, on the contrary they -nly suffered losses on

account of the fact thet machines and moterisl ked to a sreat éxtent

(6]

be placed at' the dispcsal of the Soviet plants end leter on could not.

or could only in part be brought back to Germeny.
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Machines and factory cquipment, which originally were Russian property,
were not remcved on the cccasion of‘evacuatian. This allegaticn by the
Prosecution is wrong for the simple reason that ¢s a result of the
measures taken by Russian troops, Russian machines and equipment were no
longer available.

To conclude the sybmect of Hussia I may peint oub that this subject

\

had already been dealt with thoroughly in the Flick Trial, In conformity
with the ideas explained by the Defense, smerican kilitary Tribunal IV

hagd decdided:

"that state owned property of this character may be seizsd and

operated for the benefit of the belliserent cccupant for the duratiqg

-of the occupancy.!

{Flick transcript of 22 December 1947, Engls Fage 11005,
German Page 10750.)

Whether the occurying power itself took care cf the administration
and usufruct or left them to a trustee is also unimpertent in the opinion
of the same American Tribunal, for the verdict says:

"Property which the government itself could have cpereted for
its benefit could also legally be onerated by e trustee,”

3. The cherges b7 the frosecution relating to Yugoslovia are split
up in 2 parts viz. acbual and juridical cnes: ;

The operation of chremium pits in the Yugeslavian state territor

by Krupp is rezerded agz a war crime and the acquisition of the shares of

s

Chromesseo,the Yugoslavian Mining Corporation, as a crime against humanity,

The first charge hes teen wrongly made according to the Hague Rules of

Lend Warfare and the serdnd one pursvant to the Ccntrol Council Law in
L]

connection with the sebtence passed by the “mericen Military Tribunal in

i
b

the Flick Case,

-39 -
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a. Before the war Xrupp had already been enizged in the mining
of Yugoslavien chromium cre in order to onsure the tesis of their raw
material supply. The richest chromium ore deposits cof Yugeslavia were
in the possession of the British Allatini Compeny. Besides these de-
pesits there were Ypractidelly no. other imnortent chromium ore nits
in YYugoslavia scccrding to the Presecution witness Duerriegel, former
commercial manazar of fllatini. Therefore, only 3 mincr, poor chromium
ore pits were availetle to Krupp and the attempt hod te be made by the
processing of these ncorer ores and by special technicel plants to
achieve a success. This work of Krupp's was welcomed by the Yugoslavian
state on acccunt of the economic revival it cntoiled.

Lfter the outbreak of the war the former chromium oreyimport came
to a standstill owiap be the‘blockade. The chromium ore supply, how— 
ever, was cf extraorcinery importance for the Germen war economy, SO
that. the Reich Ministry of Economics and the Four Year Planning
Board were interested in the »roduction of alloy ores from Yugoslavia
for steel producticn, and therefore, induced Kruop te increase their
efforts in thiss field . For this purpose the Yuzo-Chrom 4.G. was
founded in Yugoslavia by Krupp in cooperation with Peichswerke Hermann
Goering, These cfforts did not cease until in 4pril 1941 war broke
out between Germany and Yugoslavia. Privatz incustry was excluded
and the "ehrmacht tcck the matter into their own hands, confiscated
the chromium ore »its in the cccupied territory for reasons of war
economy and tried with the aiéd of military mining units to resume
production in the mines,. which were deserted by neerly all their
cwners. The Wehrmacht put the former commercial meneger of the

British Allatini pits,



Herr Ducrriegel,. in cherge of the "provisiopal administration of all
nits that had been ccnfiscated by the Wehrmacht!", In the first place
the pits of the British 4llatini Compony belenged to them and also

those of the smaller Vugoslavian company: Chremassec,

As the sArmy itself was unable to fulfil

_ths mining tasks which
devolved upon it, various German firms were éut in charge, fiz. Krupnp
of the mining of chromium ore, other firms >f the mining of lead,
antimony, and mengcnese. In order to fulfil this <commission Krupp in
November 1941 made 2 lease~-contract with the ébcve named nrovisional
administrator and tock cver the oreration mansgement of the Jeserina
- .
pit, which was the property of Chromassec., In the opinion of the expert,
Prosecution witness Duerriegel, the Jeserine pit as well as the other
pits of Ghromasseo were unimpcrtant, which exnlains why previcusly,
from the aspedét cf private economy, Krupp had not shewn any interest
in these rits. The exigencies of war, however, forced the Wehrmacht and
consequently alsc the Krupp firm which it hed commissioned, to operate
these pits in spite of the fact that the nrocceds for the ore prcduced

-

were zonsiderably less then the expenditure, which was exccedingly
high owing to the extension of the mining plents, for instance a cable~
car line, 3 kilometres long, a narrow—guage field railway, 32 kilo-
metres long,_and 2 nerfectly modern floating nlant, These excessive
costs led to the fermaticn of the "Gemeinschaft fuer den lezicrungs-
Erzbergbau" {Association cf 2lloy cresmines), in which besides other
irms, Krupp had a share cof 35%, anart from the mining plants, further

considerable expenditure had to be made for the werkers for lodgings

on the plant »remises, canteens, water sumnly lines ete. on welfare

grounds. By 30 August 1943 Krupp hed already spent more
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than 13 millicn Reich larks for the ore pi%s ongrated by them,
according to the Irosecuticn's ownvdocumeﬁ%é.

This Brief outline cf the facts show3¥that there is no question
of spoliation as underétood in the Hapue Rulss of Land Werfare and
no war crimes as uncerstcod in the Control Cqﬁncil Law, 4part from
the fact that Krupp ected cnly on the orderéiof state or military
‘authorities and not for private economic intérests, fhe condition de-
mended in the IMT-verdict is nct fulfilled, i.e. thet the economy
of Yugoslavia was exploited "for the Germen war nctential in a merei-~
less way without censiderstion for the local aconemy”. The operation
of the chromium cre pits at an expense which from & %rivate economic
point of view was in nc way Justified, was attributable exclusively to Ef
the "exigencies of wer" as understcod in the Herue Rules on Land War- .
fare and boyond that cemplied, in the way it was carried cut, with
the international protective regulations, esrecially with sstiele 43,
for the manasement not only maintained nroduction in these noor cre
nits, but 2lso censiderebly imnroved it, so that the eccnomy of the
occupied territory and the civilian ropulation profited, Nor was the
economy of the country endengered by the use cf the ore produced for
the benefit of the German war econcmy, as Yuzoslavia was already ex-
perting chromium ore before the war in view >f the fact that she owns
no sufitable processing industry and moreover the matter in hand concerns
andadditional chromium cre sroduction which had been brought about by

special efforts,
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In this connection it wouid 41E4 Bppésy significant that
Tugoslavia veaprointed a plant manaver of KRUPP'S;@bo had worked
there during the war, o his old position in August 1947,

b. The acquisition of Bhares of the Yufoslav-company Chromasseo

is not based on KRUPP's private initiative and hagistill less to

do with the intention of spoliation, After the occupation of Yugoslavia

the country was dividéd into sa@beral ocrupation : jes between Germany,

Italy and Bulgeria, Bulgrria treated the newly &ggﬁired territory

ag her own state territory, established a Bulgarisn administration and

declared by decree of.2 September 1942 that all gining enterprises were
state property with the exception of the minesxigithe German Wehrmacht,
The boundaries establighed between Bulzaria and Italy led to arzuments,
owing to the It2lian interest in the mineral wealfh of Skopljes In
order to strongbhen the Geman position with re£ard to Italy ag far as
the ores from this area were concerned in case a frontier should
be established in Italy's favor, the Germsn authorities set value on the
fact that the ownership of thése hine«:ghould he

. transferred to Gormens by way of contracts. Thus the Deutsch-
Bulgarische Chromerz Berghau, A,G. which had succeeded the Jugo-- Chrom
AvGs mentioned previously smd ﬁas owned by KRUP? and the RoichSWGrke
to the extent of 50% eacﬁ, came under consideration for the puroﬁase
of the Chromasseo shares, The witness Dr. UFER therefore received

(Wehrmirtschaftestab)

the order from the Military EconomicStaffy/Southeast and the German
Envoy in Bulgaria and the General Plenipotentiary for Economy in Serbia
%o negotiate with the stock owmers of the Chromasseo on behalf of the

Chromag. The initiative belonzed therefore exclusively
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to the government'auﬁhoriﬁies. This-is also the rea%?n why Dr, UFER

did not inform the firm XBRUPP until afterwards. The éfforts met with very
little success. It turned out that the Italian compgﬁy Ammi had already
acquired the majority of the shares, viz, 5/8;fromf§?e former Yugoslaw
owners of the Chromasseo, Dr, UFER was therefore aﬁéé to acquire only

2/8 of the total stocks by way of free neaotiationf‘iom the Swiss

citizen VOEGELI and besides. this 2 third eighﬁhwhi&ﬁvlegally still
belonged to a Jewish owner, but economically also %o the Swiss VOEGELI .
to whom this property in the-stocks wag pledaed fo;;a loan already duei
This third eighth was bought from the officially aﬁ?oﬁnted adminigtrator

of Jewigh property at an appropriate vrice with VOEGELL's consent. It
\

'Y

ig impogsible to understam how the Progecution can congider this state
of affairs a crime against humanisy. Even the Prosecutidvn camnot object

%o the purchagse from the Swis« national which took place on the basis of
a frec contract. But the purchase of the third eighth &annet be esgtimated
differently, becamsc the economic property already bélonged to the Swiss
national as a result of the pledge due. But épart from thig any
punishable act is nut of the question, because a crime against humanity
is always an act of violence or crime agrinst pergon or life according

t0 the Control Council Law.and_not an offenge against property. Thié legnl
interpretation follows necessarily from the wording of the Control Council
Law, paragraph II, sub section 1 ¢, The tenability of this argurent

was also confirmed by the Amer;pan Military Tribunal %gse V against

FLICK where it states. literally:

- 4d
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"Compulsory taking of industrial property, however reprehensible,
is not in that catesory,!

FLfCK Transcript of 22 December 1947, Engl, page 11013, German
page 10758,

Moreover it wcg net & seigure by violence on KRUPP'g part, as
my explanationsprove, and the acquisition of the{%@ares was not aimed
at- the Jewish Yugoslavian owner at all, but against the Italians,
owing to the particular political situation, Aparp from all that,
however, the acquisition of a minority share in~tbe§e poor chromium

ore mines does not constitute a private interest for the KRUP? firm,

It may be mentioned merely to avoid misunﬂerst;nding that the
Prosecution has failed to eive evidence of any aption by one of the
defendants in this field and even to prove that éne of the defendants
had any knowledse of this acquisition of .stocks, -

4¢ I now turn to H~lland, The charges in qﬁestion against the
defendants are the so-called Denat Project (laseraksian) of 1942/43
and the so-called Buhr Aid_Project of the end of 1044/45.

In both cases government measgures are concerned which regulted
in raw materials or equipment being brought to Germany from Holland,

a, In’view of the great impnritance of iren and steel for war
production there existed in Germany during the war an extengive
government control for these products., The same appiied corfespondingly
to the stocks of iron and steel, After foveign territories had been
occupied by German troops and consequently formed, ag I have already
described in Aetail, a uniform economic area tocether with Geimany,
the zovernment control of iron and steel had necessarily to Dbe
extended to the occupled territories as well and therefore also to
Holland, Thi§ was equally

- 45 -
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favorable +to Dutch industry, to which raw mateﬁ%éls were made
available and quotas given, and unfavorable té'some indugtrial plants,
the stores of which were seigzed, if thev were not indigpensable or
were more important to another war plent, It follows from this that
Holland received regular iron quotas from Germaﬁ? after 194C, as she

iron :
needed/for her industry and could no lonezer import from abroads In this
way Holland receiveda total of 1 128 738 tons from 1940 to 1944, On
the other band, another consequence of the uniform economic territory
was that, in Holland just as in Germeny, it wrs no longer possible
to dispose freely of the stocks. Therefore a decree on the duty o
turn in reports, & prohibition against disposal of material and &
covernment authorization to confiscate iron and steel magerial were
issued for the ocecupicd Dutch territories on 8 October 1942, They
constitute the so-called Iron Adjustment decree)

All these were measures which are permissible in the serge of
my general argument on the uniform eéonomic area and the requirements
of war according to the Hague Bules of ¥and Warfare in the interests
of the occupation power and in the interests of the occupied territory;
for a free economy in part of a uniform economic area, €.3. in il'021.151,1r1<:'l,
would have been an economie Impogsibility, if the same products were
“controlled by the State in the rest of the same economic area,

In ¥he spring of 1943 it became neceggary within the program
for specific war production to make a special quota of 100 000 $ons
available to the iron producing industry or the mining industry.
Therefore the Reich Ministry for Beonomics ag the supreme authority for

the control of irom, together with Wehrmachy authorities, issued the

decree
NN

=
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of 27 March 1943, by which these 100 000 tong werpe teﬁ%e procured,
Taking the zevernment controlled stocks as a basis,igfhas ordered
R whigh
that 1/3 of them, viz, 30 0NC tons, should be ceverzd by the stOcks/f

had already bemn requisitioned in Holland, The othengé/z, Vigze

e

70 000 sons, were %o be covered by German stocks, Tﬁése stocks
were distributed by government maagures, and Hr puagiical reagons
the Reich Association Iron {Reichsvereinigung Eiseﬁs and (Reich
Association Coal (Reichsvercinigung Kohle) which cooperated in this
project merely as liaison offices, were also to participate, The
commercial transaciions involved in the import of 30 000 tons
from Holland were handled by the Reich Aggnciation Iron, which
commissioned to this end 2 trading firms namely the fim of KRUPP
Bisenrandel, Duessolflorf, and the firm KLOECKNER & Coe, Duisburgs
Thus KLOECKNTR and KRUPF were involved only as delegates of the Roich
inistry of Economics,

Accobding to my general argument it ie impossible to understend
what charge should be deduced from tnis depot project, ‘as it concerned
a very dear consequence of the exizencies of war and affected German
and Dusch factories sgimilarly, Morsover thig depot project aave
consideration to the resources of the occupied territory, as im shown
by the fact that the emmll quantity of 30 000 tons was only a minor
part of the tremendous Dutch stocks which in any case originated from
Germany, {Defense Bxhibit 340, HOUDREMONT Doc, Book I, page 1/7).

The Prosecution, which represented this depat project ag Parsicularly
grave in the indictment and in the opening statement, obviously
recogniged this in the meanwhile, for thies case recedes in the Trial
Brief on Spoliation and the Prosecution itself concedes on page 81

that the removalg were
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"balanced against the needs of Dutch industrial econogyp'
Moreover, KRUPP iteelf did not benefit at all b§§this project
which coneerrned industry as a whole, for the KRUPP E&gﬁ received

only the gmall quantity of 5 300 tons. .

At the close of 1544 a second project was carrded out by the
gowernment authorities, the so~crlled Ruhr Aid Frojech. The ndite
Wi

sounds like that of an economic project, but the megeure in qiestion

is actually a government meagure, baged on pufely'ﬁilitamy inﬁekests
as understood in the Hague Rules of Land Warfare., Thig is demontrased
even by the words of the Prosecution in the Trial Brief on Spoliation,
where, witheutimpartislity, it attemps tn introduce these facts by
sayings:

"After the A11lied invagion of Burope, the removal of machinery
ag well ag of industrial materials was commenced, and the
pace of removal mas accelerated with the advance of the
Allied armieg,!

Thug the Prosecution admits indirectly thst the measures in
question were purely military and caused by thd invasion and the rapid
advance of the Allied armies, Holland was on the point of being won
by the Allies, and the Supreme Command of the Armed Forces (Ober-
kommando der Wehrmacht) foresaw the fact that Dutch industry would
be occupied by Allied.tronps within a short while. Thus the =encral

Wehrmacht
order of the SupremeCommand of the/ Jof 6 September 1944 was brought
into being (Defense Exh, 343, HOUDREMONT Doe. Book I, page 23), in
which the ABRLZ meagures were ordered in the case of impending
occupation by enemy troops, i.e.méasures for decentralization,
evacvation, crippling and Adestruction, It zoes without saying that
industries in the occupied territory had nothing whatsoever to do
with the ordering and execution of such measures in the oceuwpied

territories, but on the basis of the OKW order the Commander-in-Chief

of the Army Group or the Reich Commigsioner in the Netherlands and

the
- 48



Final Plea EBERWARDT
Reich Minister of Armament and War Pro@uction, SPEER were responsille,
The latster was responsible, proverly speaking, for.the machines and
raw materials which are of interests here, SingéfMarch 1942

dictatorial powers had been glven to SPEER himgelf, (Exh, 341,

HOUDREMCNT Document Book I, page 16), which had enabled him in

October 1943 to set up the Rubr Staff SEEER "$u-order to achieve

uniform execution of all economic tagks’ conne "d with armament

and war production, as well as to ascerﬁain aﬁ@jto repair damage %o
war economy caused by air attacks! (Defense Eé%ibit 342, HOUDREMOXNT
Docs Book I, page 18), |

On the approach of the Allied troops SPEEé ordered through
this Ruhr 8¢2ff ~ thig heppened in November 1944 — that machines and
raw materials be brousht from Holland o the Ruhr district for reasons
of war economy, both ag a protective measure nzainst the approaching
armies and as a substitute for bomb demare in the Ruhr districts These
machines and materials had already been requisitiéhed by the Wohrmacht
and declared tn be go-colled Wehrmabht booty. The maserial in
question wrg, therefore, so~-c2lled war material which wag to be
withdrawn aceording to. the ARLZenrder men tirnedabave from enemy troops,
or destroyed of this should no loncer be possible,

All this shows that industry, and KRUP? in particular, had
notring whatsoever to do with these measures until this time, The
KRUP? Firm, like all other firms, was concerned with the affair only
in go far ag they received the order from SPEER ‘t0 make engineers
available for collaboration as experts in the state's military
measures. No further explanatinng are needed in order %o understand
that an industri~l firm could not resist such an order when military
interests of the hishest imporsance were involved, Moreover it had

no -cauge to
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resist, since it had no personal interesgt in the whole projecte It is

that the engineers

13

necesgary to take into consideration in this regagd;
made aveilable by industry, in this cage therefor;iﬁy KRUPP, 4id no%
work for KRUPP in Holland, bdut exclusively on behaff of the Ruhr Staff
SPEER, As a consequenge of this, the objects r@@gigitioned by the
Wehrmacht in Holland were not made available t&ﬁidéustrial firms but
to this same Ruhr Staff, This is the reason wh&iﬁésmachines from this
project were made available to the KRUFP firm i%g;lf. (Defense Exh,

345, HOUDREMONT Dype. Book I, page 31).

The order to make engineecrs aballable, whig@.was igsued in
November 1944, was givingby the Deputy of the Mi%&tary Area in Egsen
(Defense Bxh, 346, HOUDREMONT Doc. Book I, pase 33).

It is an importont point that these engineers did not cooperate
in reguisitioning mengures, bui only in the exeuﬁ;ion of military
orders,by ingpecting as experts the material requisitioned by the
Wehrmacht and ziven advice as to ﬁhe impeartange of the material for war
pPurposess It is furthef of areat importence that the KRUTP firm did
not show any initiative whatgcever and made no effcris at-all to
be given machines for its own use. On the contrary the machines arrived
unegpectedly at the factories of the KRUPP firm due to the military
measures of the govermment authorities, They were only kept and stored
away by XKRUPP, It is interestine in this connection that the firm
neither desired to do anything with these machines nor could do
anything in-this late phase of the war, a fact which allows # to be
recognized particularly clearly that the measures in question were

not industrial menagures, but purely military ones,

- 5C .
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Bqually significant is the fact that machines came to the

KRUPP fimm only from those Dutch firms whose relations with XKRUPP

were already good and who wanted to counterbalaree the military
measure of removal by themselves suggesting that the material went
which o

to XRUPP, a measure on their part/was justifiel by KRUPP's esteem

4hem at the end

and resulted in their property being restored’
of ‘the wars Hspecially informati¥e is Dr. TEINSS ) statement {(Def.

Exh, 351, HOUDREMONT Doc, Book I, P, 40 ff,) w-ich reveals quite

clearly that an act of seizure on the part of the Wehrmacht was
concerned and that KRUPP at the time "was sharpi;'opposed to this
type of infriwement by the Reich Minister for Armament and War
Production on private property", The result of this attitude was that,
in accordance with TFIESS! gtatemeny, KRUPP made wvery conceivable
effort to have this foreign machinery safeguarded as Dutch propersy
and even took pains to remove this Dutch property from the clutches
of the German authorities and made countles« efforts and arrangements
to this end in the interests of Dutch pronerty, as THIESS describesg in
detail {cf also statcment by the witness PANSEN, transcript P. 6139/58,
especially P, 6141/3 and -152/3a,)

All in 2all, it is incomprehensible why the Progecution is
trying to bring a charge against the KRUPP firm on the stmmgth of this
magtor, where the measures concerned are quite clearly military oncs,
which the OKW and SPEER considered‘justified in international law on
the basis of the"exigencies of war", In principle this is also correct
in view of the approach of the enemy, It is not necegsary, nowever, to
scttle this question in thig trial, nor is it possible to settle it
on the bagis of the Prosecution material which has been submitted,

In any case,

- 51 -
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the KRUPP firm, like the rest of the industria’-gééms under the command
of SPEER's Ruhp staff, could and was forced to aggﬁme that the meagures
in question were admiggible military measures, é;@ecially in view of thg
fact thet at this period shortly before the end7§§7the war the |
industrial firms were by no means adle to gain é:sufficient picture of

the miditary situation to be able to form theiv

qun Jjudgment asg to

admissibility or inadmis«ibility on the bagig Ainternational law,

Bven if the measures taken by SPEERﬂs RuyrfStaff were inadmisgible,
however, thore gtill remain the. exonerating cif@umstances that KRUPP
neither displaved personal initiative, nor: took part as & firm in the
measures of the State, nor revealed personal economic ingerest, and
moreover did not itgelf profit in any way by this sction, but on the
contrary burdened, itself with troublesome arrangements on behalf of
Dutch pronerty.

Bs The Frosecution has brought up several cages of spoliation in
Erance. I shall besin with the case of the Hlrag,

as The Socicte Alsacienne de Construection de Mechanique,
abbroviated: S.A.C.M., ig a French Aktiengesellschaft, whose shares are
distributed in the possession of countless minor sharcholders., The
firm had i,a, a factory in Muihouse, where machine tools wére congtructed,
After the defeat of France, the German Reich in practice incaporated, in
other words anhexed, Alsace~lorraine, as against the rest of the ocrupied
territory of Frence, In accordance with the Aocurents submitted by the
Prosecutiqn itself, thé Chief of Civil Administration in Alsace took

Possession of French property there in favor of the German TReich

afger it had firet been confiwented Ag enemy property. The Chief of

Civil Administration appointed Commissars for the French factories

in Algace,
- 52 o
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The éommissars for the firm S.4.C.M. with whiéﬁgwe apé here concerned
were appointed on 22 Avgust 2940 and the name wa'y af?%he same time
tranglated into German and called Elmag A.G., all tbés on the strength
-of the decrec on enemy property in £lsace imsued pﬁfiG Degember 1241,
(Def,~Exh, 2456, EBERHARDT Doc, VII B, 63/76), i

The KRUP? firm had no more to do with these é;ents than with the
Commiggars, who were not connected in any wey with;the firm, Before
the occupation by German troops, the French compﬁﬁ% had for a %ime been
employed on the manufacture of machine tools for War materials besides @he
manufacture of textile machines, The Commisgdrs of the company '
appointed by Germany extended the manufacture of machines for war
material on the orders of the German Reich. In particular, the
manufacture of angi-aireraft zuns was started and the Commisears to a
considerable extent supplemented the obaolete machine stocks of the
French company with new supulies for this purpose, The new supplies
were so extensive that after 2 1/2 vears the new machines comprisod
more than half of the entire machine stocks of the factory,

The KRUPP firm did not come into contact with the Elmag A.G.
until it had been administered for almest three vears of ﬁhe war by
Commigsars, The KRUP? moter vehicle factory in Bgsen was destroyed by
bombing attacks on 5 and 12 March 1943, After the first attack the XRUPP?
firm intended to rebuild the motor vehicle factory. After the second
attack, however, the Army Ordnance Office decided after a meeting in.

Berlin that the motor vehicle factory should he moved to another place.,

The KRUPP firm wasg
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directed to the duildings of the ElmagiA§G- in Mulhouse, and in a
meeting on 27 March 1943 with the ReicﬁLMinister for Armameht and
Muni&ioms, the principles on which the Mulhouse factory wag %o
operate in future werc laid down, The KBUPY firm was directed %o
conclude a lease with Blmag A.G. and to this end founded an
independent firm, namely the Flmag G.m.b.H., in the interests of a
perfectly separate business. The preliminsry lease came into being
on 3L Mgrch 1983, the final lease, after very long and thorough
négotiations, not until § June 1944, The neantiations were conduéted
for the French company, that is, for Elmag A.G., by the Commigsar with
the collaboration of the Frenchman, JAQUEMIN, who nlso appeared as a
witness, who had ha® full powers of attorney for the French‘firm
beferé the war, For the KRUP? firm negotiations were conducited by my
client, Herr EBERFARDT, The KRUPY firm, throuch EBFRHARDT, met the
French firm more than half way, which wae particularly evident in
the cnge of the payment forthe lease, A payment of 2 1/2 million RM
per year wag agreed on althiugh the commercial advider for KRUPP had
originally held a price of 1,3 millions to be rengonable, Besides
this, EBFERFARDT attached special importance to various contrach
clauscs to provide for the event of the suspension of the contract,
amd these were in favor of the French firms this proves that the
KRUP? firm by no means intended to take over the Mulhouse firm
permanently, and wrs in no way pursuing private gain, The lease
contract was concluded only on the;bnsis of the military order to
transfer, trus exclusively on the stremth of the Yexigencies of warV

in consideration of the particular military importance of the motor

vehicle factory
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which had been destroyed by bomﬁing in Esgen, It geems significant
that it was expressly lajd down in the contract that KRUPP ghould

administer the Mulhouse plant Mwith the care of a good busihessman,

ﬁfﬁ‘ﬁl The buginess management of the Flmag Gum,b,H,, which was not
in the haids of the XBUPP directorate, kept strictly to thig contractual
regulation: , as even the French Prosecution witness JAQUEMIN h~d %o

admits in particular it was constantly at pains to maintain as far as

Possibdle the traditional branch of textile machine production in the

interests of the French firm in spite of the war, Besides this, Elmag

G.m.b.H, invested congiderable sume in the factofy in favor of the
French company,

These facts show that there was no spoliation asrunders%ood in
the Hague Rules of Land Warfare, It wag a question exclusively of
meagures declared urgently necessary by the Wehrmacht throuzh the
exigencics of war, in which the KRUPP firm wag compelled to take part
within the program of military economy, althoush its own economic
interests »layed no part. In view of thisvneceesity of war, the KRUPD

do

firm could/no more than shelve its own property interests and sive
consideration to the economy of the oceupied territory as far as
possible by meang of a purely temporary leage contract, thus fulfilling
the demand contained in the nreamble t6 the Hague Rules of DInnd Warfare,
"to mitigate the sufforinas of war in s far as mili ~ry necessity
allows" (Def, Exk, 282, EBERHARDT Doc, Book II P. 3).

Furthermore, the KRUP? firm in no way ook the opportunity to

enrich itself , but on the contrary expended considerable sums on
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bohalf of the firm, The Defense wag ab1e=to;§rove that in the final
outcome the French firm was the richer by'i§,9 million RM; There can
Be no clearer proof of the fact that no spéiiation was intended, out
merely meagures demanded by the exigencies%of war,

When in late Autumn 1944 the Allied;ﬁroops advanced through
France again«t Alsace, Elmas G,m,b,E, received another order to transfer,
directing them to remove the motor vehicle factory to the interior of
Germany, to Bemberg and Nuernberz, When thé lease contract with the
French firm ended in this manner and Flmag Gim.b,H, left Mulhouse, the
KRUPP and Elmag G.m,b,H, firms acted onece more in an abgolutely correct
and irreproachable mannér, I will pass over the actual details, and refe?
here to my Closing Brief, It is sufficient o point out here that the
Hlmag Gem.b.H, carricd out the removal of their own machines with the
utmost thoroushness in order to ensure that only those machines were
removed which belonzed to Elmag G,m,b.H. ard not to the French comdany
and which in the main had been brousht to Mulhruge from Essen at the
beginning of the lease contract., Thus even in this final stage the
Progecution assertion does net reveal spoliation. On the congrary?: in the
rush of removal, of over 1100 machines, 59 which belonged to KRUPP were
+eft behind, while 9 machines belonginz to the French firm were inadver -
tently taken away. As a mesult of the precise and correct inventories,
however, this was easily establighed later, o0 that the ariicles inad-
vertently remnved were able to be restored immediately., Thus per saldo,
here too the French firm was not despoiled; but benefit ed

to the extent of 50 machineg,
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b. The removel from the slsthom Plant at_Belfort_ to the Krupp
firm of o bending mechine for steel plates is censidered by the
Mb%mwkntocxmﬁt%eamﬂ®rmmﬁﬂmﬂ3ot%mm.AttM!m;
ginning of 1941 the firm Krunp-Stahlbau, Rheinhausen, received an
order from the High Commend of the Navy to manufacture parts of
pressure chamhers for submerines. The Firm of Krupy, Rheinhausen,
thereupon informed the Hizh Command of the Navy thet they were not
in a position to bend the sheet metal required for the vressure cham-
bers in the time laid dewn because they did not have the necessary
bending machines. The Firh Command of the Navy rerlied that it was
essential owing to the imrortance of the order from the point of
view of the war offort that schedules he adhered to and thaf the
ehrmacht would therefere sunply the bending machine required. The
Yehrmacht then cenfiscated the bending machine in Belfort. The
Machine was removed to Krupp's and was used there exclusively for sub-
marine construction, while remainins the nronerty of the French firm,
as a sales contrzet had never heen conciudad, and it wes returned
after the war,

For perfectly lcgical reasons the firm of Krupp cannot alone
be charged with a runishable offence in this case because we are
dealing with & measure taken by the Wehrmacht, From the legal point
of view we could therefore speak at the most of —erticipation within
the meaning of the control council law. But in bthet cése the Prose-
cution would have tc prove that the High Command cf the Navy had
committed a war crime in this instance. That is, however, not the
case in accordanca with my general line of argument because we are
again dealing with an ebsclutely clear instance cf temnorary inter-
ference with nrivate rreperty because of militery interests and of
urgent military nccessity. There can be no deubt thet the order wes
in fact imnortant from the noint of view of the war effort and that
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a special machine required for submarine construction is war material,
But that means that confiscaticn would be justified in accordance |
with the provisions of the Hague rules of land warfare.

But even if the tribunal should not share that opinion the
firm of Krupn canheét he charged with criminal pérﬁiciration be~-
cause the measures taken by the High Command cof the Nevy were bound
to appear justified to the firm whieh cannot be considered either
as entitled nor as obliged to question the sropriety of such a

casure taken by & military demartment, quits arart from the fact

that it was acting cin accordance with instructicns issued by the
highest military authcrities and was not in a rosition to oppose
such instructions,imrertant as ihey were from the point of view of
war economy. In additicn, the firm of Krupp did not derive any
material benefit from the trensaction, - although such-benefit con-
stitutes the necessary prerequisite for spoliation os understood in
criminal law, and the economy of the occupied country did not suffer
any damage, nor did the firm in Belfort, which did not-while the
occupatien lasted-receive any orders for the execution of which it
would have required this machine.

¢, Krupn-has alsc been charged with another instance of interw
ference on the partvcf the Yehrmacht with private industry, with
regard to the lustin-Liancourt plant .. ’

dn the Summer of 1942 the Wehrmacht instructed the Krupp firm
to expand their motor vehicle repair shops in Frence which were work-~
ing,for”the German Wehrmacht; the Wéhr@acht allccated to them for this
Vpurpose the sustin plant, Liancourt near Paris, 25 a finishing work-
shop.

The French firm S.i. iustin was the “roprietor of this factory,
But in view of the fact thatf9l%.of the shares were in the possession
of Herr Moritz Rothschild, .a Yugoslav national of Jewish extraction,

the French government had some time
- 58 .

S




Final Plea Eberhardt

previcusly, in 1941, confiscated the plant in accordance with the
laws against the Jews promulgated by the French government and had

appointed a trustce for the plant. In the Summer of 1942 when the

<ehrmacht claimed the factory, the Frenchman Maurice Zrhard was

trustee. At the instigation of the Wehrmacht the Krupp firm cone-

cluded a lease contract with the trustee on 3. Septenmber 1942 for the

veriod of three years end also ascontract of »surchese for a vart
of the machinery. The trustee refused to sell the whele plant.

When the leesefcontract was concluded the factery had been out
of use for some time and was in a very bad stete of repair, 4 con-
siderable amount of meney had to be invested, in order to put the
factory back into oneration.
| The facts do not constitute a wer crime or a crime against
humenity within the meening of the control céuncil law, for bhe
following reasons:

2a) Contracts concluded by order of the wehrmacht were admissible:
Wiﬁhin the meaning of the Hague rules of land warfarc, because they
were concluded at the instigation of the Wehrmecht, which means that
they were undoubtedly necessary in accordanc: with "the exigencies
of. war", The coatract concluded on 3 September 1942 was moreover con-
cluded in accordance w;th article 43 because the foctory was cut of
use end its operaticn by Krupp was in the interests of economic ro-
covery in the occupied country. The ract that Krupr invested money
in the piant broves morecver that Krupp,sc far ﬁrcn demaging nrivate
property,had actuslly enhanced its value. Not oniy ¢id the werk done

by the fectory bring about economic and financial advantages for

‘the Frenchl company, but it also gave to French workers emnloyment

and a livelihcod.
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bb) The nlant had not been confiscéﬁbd by the Vehrmacht, but

was taken over in accordance with a cont?lct ¢oacluded with the
trustee of the French cempany. I have @ﬂready poiﬁted:cut that in-
dustrialistd arc allowed to conclude c@ntracts in cccupied countrie§
and do not therefore on principle fallfunder the nrchibitions of the |
Hague rules of land werfare. The assertion mede hy the Prosecutionxr
that we are dealiag with an illegal transaction because the firm was:
administered by a "comrissar for Jewish nroverty! ampeinted by the
Germans, is false. The men concerned was a trustec appointed by
the French covpmnment;  this follows from the lease centract con-
cluded with Xrurr snd especially from the anpendix stteched to the
lease contract which shows that the trustee derived his authcrity eXr
clusively from the French rovernment. (Pros, Exkibit 671, Vol. 20).
“In the face c¢f this fact the old Prosecuticn cbjection, that the
Vichy government wes o figurehead government, & "puppet sovernment™
becomes‘irrelevant. The Vichy covernment was elected constituticnally
by an absolute majority of the,French National Assembly on 10 July
1940. That was why no fewer than 43 nations in all entertained diplo-
matic relations with the Vichy government, abovs 21l the United
Sta@es of Lmerica. It is hard to believe that the United States of
tmerica should have accredited an ambassador to a purpet government.,
For details I would refer you to the evidence submitted by

Dr. Wolf and to the nlea he will make before this court. I would enly

like to add, that the fects in this case clearly refute the objection

raised by the Prosecuticn; which is shown Yy the fect that the

French trustee in e~recment with the Viechy sovernment refused to

4

conclude e contract of nurchase for the whole factory,

e
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and by the further fact that the Vichy government réfused to permit
the Krupp firm to found a separate company under French law under
the name of "&ruop S..., Paris"; the Krupp firm had intended to do
s0 in order to be in ¢ resition for economic reascons to menage the
plents in France from 2 central office.

cc) For the reasons already given we are not here dealing withk
a crime against humanity, because & crime against humenity in accordsnce
with the contrel council lew and also with the Judgment, quoted above,
of the americen tribunal in the Flick case, concerns itself, bﬁ
definiticen, not with creperty, but with nersons persceuted on racial
grounds.

d. The last instence of smeliation I wiuld like to discuss is

In their Trizl Brief (v67), the Prosecutisn bese their oase on

& quotation from the ¢ontract concluded by the Erurp firm in June 1943,

thus, unwittingly, providing a. justification under international law.

The quetation runs as follows:

"In the interest ¢f the war economy the tungsten ore mine at
Montbelleux sresertly closed ceses 1s to be drained and pumped
dry, fitted sut with the necessary installations, and nlaced
back into oneraticn at the carliest possible date veee... In
order to insure thet this task, of sreat immortance to the

war effort is carried out as smeothly and as speedily as possible,
the firm Krupp will function within the framework of the 0.T.
and will be surmcrted by the Organization Todt and alse by the
Commissioner fer France of the Reich “inistsr for Armoment and
Munition as rmuch as nessible i

(Prosecution Exhibit No. 733, Vol. 23, P. 24).

These two sentences contain a Justificaticn; they prove that
Krunp acted under government orders and undsr cemmend of the govern~-
ment authoritizs in the interests of war egonomy, i,e. in obedience

to the "exigencies ¢f war: they also nrove,
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KRUP? had pe economiec interest whatsoever to qperate the mine during
tre war, still less in the periéd after the war, In accordance with
instructions issued by the authorities 90% of the ore actually mined
wag delivered to the firm STARCK which was also a member of the
asgociation, while the ERUPP concern feceived only 10%. The local
econony wag stimulated by the activities of the government together
with KBRUP?, The French owners had only advantages from ity viz, from
the payment of the le~ge and from the valiuable new'vlants which were
left undestroved by the plant managepent at the end of the wars

I believe that these facts prove convineingly that the occupied
area was in no way Yexploited in the most ruthless manner and'
without consi“eration of the local economy" within the meaning of the
IMT judgment by the operation of the Mcntbelieux mine, ot even
wighin the meaning of the indictment csn the mining and removal of the
ore which otherwige would not have been mined at all constitute an
excesgive use of the economic¢ resourves of France,

20, I can conclude with this the treasment of the individusl cases
of spoliation I hope that I have made it clear that no charge
can be broushs againsf the KRUPP firm on account of its indugtrial
activities during the war in the occupied countries and that there is
not a sinzle instance of a violatioh by ghe KRYFPP firm of the h
Hague Rules of Land Warfare;leave alone & war crime,

May I add that spoliation presupposes that the perpetrator
hag derived material benefit from the act. But that is precisely

what the Prosecution have failed to prove., In actual fact
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the largse German industry had no intention of thus - deriving benefit,
nor 4id the KRUPP firm either. I wouhi like to remind you of the
letter from the Reich Chamber of Economids to the Reich Minister

of Economics of 4 November 1943 {Defense Exh, 2909, EBERFARDT

Doc, Book VIII, page 1) which I have submitted in evidence, in which
the Reich Chamber of Economics together‘with.Generaléirektor ZANGEN,
the head of the Reich Gro&p for Industry, informs the Reich Minister
of Economics in accordance with a decision made by the Select Advigory
Gommittee of the Réich Chamber of Beonemics that "4t is not the desire
of the authorized representatives of industry in the Reich Chamber

of Economics thot the industry should be regarded during the war as
being interested in the acquisitioﬁ of enemy property™ and which

furg ~er states,

"The lerding end important undertakings of the German dbmestic
ecénomy, therefore, do not intend, for the reagong ziven, to
secure for themgeives in Germany's present life and death
strogsle a private advantaze in German and .internntional
competition by competing for enemy private nroperty.’

These words of the representatives of the German industry

gpeak for themsdlves,

2L, I want to discuss now as a arecaution the case tY¥at the Tribunai
should, contrary to my explanations and my expectation , gain the
opinion that some of the facts actually Ao constitute a wiolation of
the Hague Rules ~f Land Warfare, If g»is, should occur, contrary %o
my expectations , I would ask you to consider the following legal
pointss

1, &n objective violation of an agreement under international law

a
is not, ns such, a punishable nct, just as it is not/;unishable
offence in civil commercial law, I4 constitutes a punishable act
only, where there is personsl zuilt under the terms of ciiminal law,
But there cannot by any guilf in thig case, because the defendants

were not in a2 position to judge either the legal position

- B4 ..
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or the complicated provisions of the Hague Rules of Lend Warfare.

The industrialists genérally understood- the expressions pillage

and spoliation only in their literal sense and not in their derivative
senses The idea did not evenAoccu¥ to an industrialist that a punish-
able act could be involved, in concluding lease conbracts or cont:acts
of purchase with the Wehrmacht, the State or a trustee within the
limits of the requirements of the war economy. If was imporeible

that the idea should oceur to an industrialist that a charge would

be brought ageinst him because he had served his fatherland during

the war.

— Y R, IR T e
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3) The Conbrol Council Law describes in paragreph II, 1 b only

serioug offences_ss examples of "war crimes" such as murder, illtreatment

of prisoners of war and civilians, killing of hosfages, wanton
destruction of cities, towns or villages or devastation not justified
by military necessity. The Conbrol Council Law lists, in all these
cases, such crimes as examples which are considered serious crimes in
thebgriminal codes of alil countries. It is contrary to the idea of
'?he Control Council Law, if the Prosecution wants to ha@e-consi&ere&
as a war crime every violation, however slight, of the Hague Rules

of Land Warfare.
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24, 4) Ag I have already pointed out in detail it must be
considered as a point in favor of the defendants that the rules of
international law hgve been codified %o a small extent only and |
that clear definitions ars found neither in the Hague Rules of
Tand Warfare nor in the literature concerning international law,
in Trief: that the legal foundations are ingecure_and uncertain.
Bven an expert on international law was unable fo point out tO‘an’
jndustrialist in time of war what is permitted in occupied territories
and what is prohibited. How difficult it is to recognize these
boundaries correctly is demonstrated especially by the events
in Germany after_the_end of World Wer II. What happened in Germany
since May 1945 violates in many respect the Hague Rules of DLand
Warfare, This applies to all 4 zones of océupation, no difference
‘whether the Hague Rules of Lénd Warfare are interpretated in a
narrow and literal sense as the Prosecution desires, or whether
they are applied according to their meaning by teking into
consideration modern warfare and modern economic ware

I have submitted in this connection smple evidence in 3
document books which has,however,been rejected. to a greab extent
By the Tribunal, because it deals with the state of affairs afler
8 May 1945_ and has no connection with actions with which the
indictment is concerned. At the same btime, however, the  whole
material was provided with jdentification numbers, and I was
permitted to submit the naterial to be used for purpése;of
a;gument. This material demonstrates on the one hand that the
Allied Occupation Powers have violated bhe Hague Rules of Land
Warfare, on the other hand it shows how insecure is The basis of
international law for even a jurist is unable to recognize from
the various measures taken by the Allies in the £ield of dismanbiing

and requisitioning and 8¢
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what is perﬁitted and what is prohibited, Many measures taken by

the Allies agpinst German industry observe the provisions of the
Hague Rules of Lgnd Warfare in that war supplies and military booty
only are seized and removed from the factories. Just ag many measgures
congciously disregard the Hague Rules of Land Warfare in that
factories manufacturitng purely peacetime products are digmantledj
though it is entirelyv clear in accordance with the Hague Rules of
Lond Warfgre thai such private oroperty must not be touched, There
exist finally dismantling decrees which endeavour to preserve the
appearence of obgerving the Hague Rules of Lang Warfare, but constitute
actually or at least within the meaninz of the interpretation of the
Progecution plunder of private pronerty, ’

I would remind you of an instance in the British zone when
a production permit wag issued to a factory manufacturing machine
tools (Production Permit for industrial plants,)when the ﬁismantling,,
packing and shipning of the plant equipment wag described as production,
(Defense Identification Number 387, EBERHARDT Doc. Book 1II, page 118)
and the validity of the permit consequently expired with the completion
of dismantling,

I would remind you that serap iron worth 5 million Reichsmark
was removed from XBUPP as "bootyM in the sense of the Hague Ruleg of
Land Warfare, thouzh serap iron does not constitute war material in
accoPdince with Control Council Law No, 53, But the Military Gowvernment
is of a differ-nt opinion and refers to the definition given by a
British Feadquarters of 5 Nune 1946 (Defense Id, No. 314, EBERFARDT
Doc. Book III, page 39), Scrap iron Aoces not constitute "war materiall
in accordance with the Control Council Law {Defense IA. No. 315,
EBERFARDT Doc, Book IV, paze 46) because it con be used for peacetime
production, |
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Tinal Plea Eberharcdt

L I T R L Y

In .[cstphalia a comb factory was dismant@ed in accordance

with an officizl order for dismantling and delivered to the British
competitor Zirm, the owner of which was o member of the Investigation
Commission in the occupied territory (Dofcense Identification No.313,
Eberhardt Document Book IV, page 1).

'L Zoundry in rhe Rhineland of at lcast 50 million Reichsmoric
value was dismantlied and valued at 15 million Reichsnark by the inter-
allied comnission, while the dismantling cost, which had to be borne
by the firm, amounted to at least 20 nillion narks (Def; Ident.ﬁo.Blé,
Eberharct Docurent Book IV, p. 59).

- plant for pneumatic tools was fordibiy leased to the
Pressluft~crkzouge und Maschinenbau ..,C, Berlin which was Americen
property, anc that was done with thc assistance of>a representative
of the Iro crty Control and the director of the subsidiary of the
fmerican firn. The 1icense‘for continuing production which had al=-
ready been jranted was transferred to the firn which was fAmerican
property (Def, Ident, No,309, Iberharct Doc,Book ITI, p.120).

I heve submitted documents concerning the dismantling of
specialized factories with a peacetime procuction which is absolutely
necéssary 4o kcep the German industry going. _I have submitted the

official listc of dismantled firms (Def., ICent.No. 328, Eberhardt Doc,

Book IV, »., 92} which spcaks for itsclf, ond Qxcerpts‘from the comE
prehensive viork of Senator  Harmssen fron Jremen, which became known
recently (Dof,Ident.No. 2910, Zberhardt Hoc, Jook VIIT, p.7), accorcing
to which Cormeny's reparationsto the .llics amount to 71 million
dollars up to now,

I have submitted the letter from the British Kommissar of
North~Rhinc "‘cstphalia, W, Asbury, to thc Oberbuergermeister of the
city of lissen, in which General Robertson stated with reference %o
the Hagsue Rules of Land warfare in occunied

- 68 -
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W0On the basis of the supreme power conferred upon them {the allied
suprene cormwanders) there is no limitation of their powers with
the éxception of the limits which they establish for themselves!.
(Def.I¢ent,lo, 299, Eberhardt Doc,Book ITI, p.b5)

Deszite all this General Clay stated in. the Senate that

further dismontling of German industriel nlants would probably add

to the ccononie recovery of uestern Zurope {(Def, Icent, No,318, Iber-

hardt Doc,Boolr IV, 1.68).
In .merica German and Japanesc =ponserty was sold. Th Washing-
ton a statoment was made that the sale wies not in contradiction to

-

international law, a standpoint, which at any rate is in contracdiction
to the view:roint taken by the Prosecution in this case (Def. Ident,

336, Iberhardt Doc,Book IV, p.112).

-

~n¢ finally I would mention Control Council Ilaw No,9, which

was submitted by me, concerning the "confiscabtion and control of the
capital of cho I.G. Farbenindqustrie! (Def,ldent,No, 295, Eberhardt
Doc,Book III, ».49) which was passed on 30 llovember 1945 and which
contained the following argupent in the prcambles
"in order to insure that Germany will never again. threaten
her neighbors or the peace of the world, and tgking into
consiceration that I.G. Farbenindustrie knowingly and
promincently engaged in building up and maintaining the
Gemmon war potential o o . o U
It scens te ne as if it is of particular, legal importance
that this law,which contrary to the Haguc Dules of Iand VWarfare,contains
a passage concerning the confiscation of private property, was alrcady
passed before the conditions just quoted had been legally established,
even beforc an indictment was made,
In order to prove the legal side I submitted the Morgenthau~

v

Plan (Def, Ident.No. 292, Eberh,Doc, Book III, ».l), which according

&

to the
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menoirs of the jnerican Secretary of State Cordell Hull which werc

Jjust published, played a large part at the historicil conference at
Quebec in Sepbtember 1944, There it says with reference to the Ruhr

area, in direct contrast to the Hague Dules of Iand Warfare.

Ulere 1ics the heart of Germon industrial power, This arca

sizould not only be stripped of alil oHresently existing
industeries but so weakened and controlied that it cannot
in the foresceable fubure becone an industrial areal,

In the directive of the Joint Chicf fs of Staff for .rmy Gencral
Dwight D. Tisonhower (JCS 1067) which was issued in April 1945 (Def,
Ident,.No, 293, Tberhardt Doc,Book ITI, p.5) the following was decrced

"You Till take no steps looking toward the economic

rchabilitation of Germany, or dedigned to nalnta+n
or svrengthen the German econory, !

This clear instruction regarding the administration of the

occupied German territories also constitutcs a clear violation of

Article 43 of thc Haguc Regulations of Iand “Jarfare,

Lo'uuly t is of particular importance that this official
directive in July 1947 was partly substituted by new regulations_of
the imericon Government for General Lucius D.Clay (Def. Ident.No.297,
Eberharct Doc,Book III, p.56) which contrary to the JCS 1067 coincide
in' many points with the Hague Rules of Land Vlarfare,

The Prosccution know very well what has taken place during the
last threc vears in occupied Germany, and ohey know that the facts
described by nme s by taking their views as a basis - are Wspoliation
of private property! within the meaning of the Frosecution, and that
to such an cnormogs extent that the acts of the defendants in the
territorics 000001ed by Germany during the war fade into complete

insignificaonce,
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Gernon incdustrialists would have been thankful and happy if

instecad of dismantling and taking aviey their patents and procduction

nethols, their plants had been inproved by valuable investments

of forecign firms, as was done by Krupp's investments for instance

at llontbelleux and at the Yugoslavian pits of the Chromasseo,
During the debates on international law which I hac

in the 7licl, I.G. and Krupp trials with the Prosecution on the

subject of ‘spoliation, the Hague Rules of Land Yarfare, and the

attitude of the Allies in occupied Germany, the Prosecution took

- k o

the view that the dismantling of Germon factories, be regardec as

e

parallcl cesc, becauwse the illied occupying powers in occupied -

to prove my Cifferent view I feel obliced also to deal with this

1

subject, Suming up the different argunents of the representatives

of the Trosccution, the following train of thought emerges:

In contrast to Poland, Russia, and France, Germany

-

surrendered unconditionally, their is no Covermment in Germany,

not cven an exiled Govermment, as for instance iy Polande Germany

no longer a Cernan dehrmacht in the f£icld, and as a last argument,

Germony could not refer to the Hoguc Rules of Iand Warfare, becausc

o

she waged aggressive wars, thereby hersclf having violated the

Hecue Rules of ILand Varfare too often. this last standpoint was
(] 7

.

also oncc taken by General Clay at o press—confere nce (Def,Ident.

-

No. 298, Iberhardt Doe,Book III, p.62)., These last objections

T should like to confute as follows:

.



Final Plca Ebcrhardt
2) The unconditional surrender roferrcd strictly to the

nilitary sphere and thereforc connot have-ony offcet on the civilian

ot

3

population. Docnitz, who urdored that the unconditipn&l surrcnder

bG proclaimed, did not intend tc forgo by this capitulation to the
disadventage of Gormany the rights from the Hasue Rules of Land ape
farc, But the legal basis for a ronuncistion is the will for ro-
nunciation anc the cxplicit statement as to the renunciation,
Neither is given,

b) The fact that thore is no centrolized Germen Government any
longer is duc te the onc-sided aé%'of the victorious powers. The
onc-sided act connot do away with an acrecicnt, bocausc an 47 r0Ce
nont, in civil lew as much as in intornational law,con nly be
riven up throush a two~sided act :r throuch giving notilee,which
clause must be srovided for in the agrcoment, Such notice was not
given,dofiniﬁoly not in tho'form leid déwn in the Hasue Rules of
Land Varferc. Should it be permittod thot an occupying power
throuch a cnc-sided act, namely, by arrcsting or dismissing the
Governnent, frec hersclf from the cutics imposed by the Haguc
Rulcs of Land Wﬁrﬁare, the door would be loft wide open for the
evasion of the Hague Rules of Land Warfarc,

T 2lso neke reference te the TMT Judsmont and the international

law of custon vhich was cxplicitly rocornized by the THT Judgemente
i <. (e

Even if the Hasue Rules of Land Warfarc as on asrcenent de not
exist any longcr, thoir basic vrinciples arc still velid as intor—
naticnel and nmeral law of custom. This was cxplicitly dotcrmined in
the BIT Judgmont, and scveral times quoted by the Prosccution in

the trial before the TMT, with the expross renark, that such meral

and intornctional law of custon holds truc for victors ond vane

quished,
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ce If the considergiion of whether there is still a Government
in the enemy territory is of importance from the point of view of
International Law, and if the provisions of International Law are

not to be applied in the absence of such a government, it is

fote

impossible to understend why it pleases the same American Prosecubion
to assert that Germany should have adhered to the provisions of
International Law in Poland and Frances For i% is an established
fact that there was no longer a government in Poland, and, according
o the Prosecution, only a puppet government,that is, in fact, no
government abt all in France.

As far as Poland is concerned, Soviet Russia establisheé in its
note of 17 Sepﬁember;1939 (Defense Jd. No., 301, Eberhardt Document
Book III, pa 7%) to all accredited foreign governments in Moscow,
that the Polish State and its government had céased t0 exist and

agreecments
that, in conseguence, the/ /had become null and voids The

Soviet Union therefore adopted towards Poland the same abtitude
as it now adopts - and in thus far, ite conduct is logical -
bowards Germany, In this respect, however, the attitude of the
Prosecuﬁion is illogical. General Taylor 5nce rajsed the objection
that-this was not a parallel case, as there was in existence a
Polish government operating in exile. I do not consider that one
‘can sustain this objection with a good conscience, The aim of the
Hegue Rules of Land Warfare is the protection of the civilian
population. The existence somewhere in the world of a few men
forming a2 gowernment in exile which, in fact, has no imporfance
for and no influence wupon evenfs, can meke no difference to the
conduct of the vietorious State towards the civilian population of
the conguered State. Moreover it is also impossible to diséover traces
of differentiation of this type in the Hague Rules of Land Warfares

Ay

d) The additional objection that Gg;@ggymjg_gpg.ocgppjgd,ﬁx,é
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3

inccrrect

"pelligerent power®, is,.in the first place,/ /purely from the

point of view of the facts of the case. During the period from the
end of 1944 to the beginning of May 1945, the majority of Germany

was conquered in the course of an unbroken series of battles and
belligerent actions., Bvery person taking part in this case hgs had,
the opportunity to see for himsalf the traces of thig battle in
Nuernberg, = 1in the heart of Germany. For the rest, the Hague
Rules of Land Warfare do not specify a "belligerent force" as the.
occupying power. In the &rticles of particulér interest in this
connection, namely Articles 43, 48, 49, 53 and 55, it is consistently
%o the "occupying power" and not to the "belligerent" that reference
is made. This is no mere accident: the word is used advisedly; for
in cther Articles of the Hague Rules of Land Warfare, reference is .
expressly made to the "belligerent", the articles in question being
those in which the sense stipulates that war is still in progress,
thus that no armistice has been agreed upon\and no cepitulation has

taken place, e+g. Article 44, Thus the objection that the Hague

Bules of Land Warfare are valid only as long as fighting forces are

st111 in the field, is overruled.

e) The objeection that Germeny is not in a position %o appeal
to the Hague Rules of Land Warfare, because she herself conducted a
yag_gf~aggg§§§ipgvip direct contravention of_the Hague Rules of Land_
Verfare is precisely as unsound as the above., This objection, in
effect, advocates the punishment of the entire civilian population
because the German government, which, in the meantime, has been over-
come and deposed, violated. the provisions of International Lawe. Apart
from the fact that such punishment is not provided for by the Hague ;
Rules of Land Warfare, it would in itself contradict the ethical
principles- underlying Internaticna; Laws The punishment would, in
the main, affect not the guilty members.of the govermment, but the
innocént eivilian population who had no influence whabtsoever on the

actions of their governmend.
7

e
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Ad a— e All five of the objections dealt with above ~ and this

is decisive -.are contrary to the text of the Hague Rules of Tand
Warfare. In Scetion 3 of the Appendix to the Hazue Rules of Land
Warfare ave to be found the regulations governing the cccupying power
in occupied territory. Article 42 clearly states in what circumstances
the provisions of irticle 43 ff. are to be applied, The text of
Article 42 is as follows:

"Territory is considored occupied whon it is actually placed
under the authoripy of the hostile army,"

It is thercfore abundantly clear that the Hogsue Rules of Land
Warfare rccognize one single primary condition, namely that the eneny
arca under consideration must, in fact, be occupicd. The heaéing
of this scction, which reads as follows: ﬁﬂg};ﬁérz Authority over_
the Territory of the Hostile State!, confirms this statement. The
Hague Rules of Land warfare therefore do not difforentiate according
to how the hostile territory came to be occupiod; whether as a résulb
of belligerent action, of mass invasion, by pcacoful means following
capitulation or partly in baﬁtle, partly following capitulation,.

It does not diffcrentiate according to whether the government of
the hostilc state still oxists or not, whether the government con-
tinues to operate in oxile or not. Equally it rocosnizes no difference
between cascs in whlnh the eneny army is still fighting and those
J/Cn the contra N ,
in Whlch it hag lalﬁ“hGWﬁ“ﬁfm§T7§%b letter and the spirit of the
Haguc Rules of Land Warfare arc . . clear boyond all possibility
of doubt in roferring cxclusively to the actual occupation of enemy
territory, This onc condition is fulfilled preeciscly as satisfac—
torily in occupiocd Germeny as it was during the carlicr occupation
of forcign countrics by Germany.

At this point, I teke the liberty of pointing oub that the point
of view adopted by the Prosccution contradicts net only the letter and
the spirit of the Ha‘uo Rules of Land Werfarc, but, in addition, in

view - 75 =
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of the principles underlying the IMT Judgnent, the accepted moral
principles of the law of common usage, to which the Preamblic ¢f the
Hague Rules of Land Warfare exprossly rcfers in support. of its

arguments, It statcs that in_the cascs vhich arc not provided for

d arfare,

Vi
o)

within the scope of the Hague Rules of La

Uthe inhabitants and the belligerents romain under the
protection and the rulc of the principles of the law of
nations, as they result from the usages cstablished among
civilized peoples, from the laws of hunenity, and the dice-
tatcs of the public conscicnce,”
Both the proamble of the Hague Rules of Land -arfarc and She
IMT Judgment show that the question depends on the public. conscicnce
and the prineiples of morality. Among the principles of morality
in the ficld of Intornational Law, howover, arc nusbered the protcce—
tion of the civilian population and the protcetion of public order,
the protcetion of cconomic life, the protcction of personsl free-
dom and the protcction of privatc property. If a Statc is so come

-

pletely conquered that it is forced to copitulate unconditionally

and that no government now oxists in that Statc, thce civilian
population has far greater need cf the protcction provided for in
Intornational Law than would be the casc if the Arny of that State
had not yot capitulated, and if the government were still capable

of independent action, sicre the opinion of the Prosccution which
contradicts this to obtain recognition in Intcrnational Law, this
would constitutc a descent on the moral planc and would Dresage

grave dangor for the future. It would signify that the councillor

of a victorious government in matters of Intornational Law would

be obliged to advisc his govornment to make its first measure in

the hostile terribory under occupation the dissolution of the
government, so that the occupying power would no longer be under an
obligation to adherc te the terms of Intcrnational Law, He would even
be obliged to advisc his government to imprison or do away with as
nany of the members-of that government as possible, in order to
climinatc the possibility of a govermnment in cxile and thus to leave
the occupying power free to confiscate private property, thet is to |

commit its "acts of spoliation" in total disrogerd of Intcernational
Law, -5 -
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26, I think that I keve shown that the Hague rules of land warfare
and the customs recognised by internationel law must_be applied to_

ocgupied Germany. But this conclusion entitles me tc cite as perallels

the harpenings in Germeny in the -~ast three yzars in crder tc deter-~
mine how the Hazue rules of land warfare should be interpreted or

what a victoriocus nation is ailowed or not allowed tc do in an occupied
country. It is impossible to determine what are the fcundaticns of ’
international law, unless the behaviour of 211 victorious rowers in

the occupied countries is drawn into ccnsidereticn, and not only that

of Germany. It is impcssible to determine internaticnal law if the

behaviour of Gormeny is cxemined as it were in 2 veocuum without a

ons of

!..J-

correspending sxeminaticn of the way in which the cther nat

the werld have, simultenecusly or at an zarlisr or leter date, applied
3 2 £
or interpreted the »rovisicons of international law. "Voelkerrecht!

0 -....

internationgl law, which applicss tc ell nations and can

I..J

is after

therefere be wdersteod nroperly enly if ths bekevicur of all netions,

O.l
©
e
[
[N
.

and not only that c¢i cne nation, is ccnsid

From the »>int ¢f view of legal criticism it is quite irrelevent,
whether the actions cf the various countries fell within the same perio-
I shoulcd like tc remind you in this connexion thet the Prosecution
have, in the Nuernbers trials, frequently cited, 2s perallel cases
in support of their arsument, actiocns Which did not fell within the
same period either, but concerned a differeat —ericd altegether. But

it is unimportant from the legal point of view whether such narallels

are teken from an coerlicr, or a later. neriod. It is nurely accidental

that the varailsls shculd be takgn from a later neriod, simnly hecause
the « lies had not, at the time when Germany hed occupied foreign
countries, occunied “ermen territory themselves. The Frosecution are
merecver inclined te forset that the sllies 4id osccupy Germen territory

in the ! *

=~
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West as well as in the East during the war, i,s3. wkile hostilities.
continued,; end therefore during the period of time with which the in-
dictment is conccrned, which extends to 8 fey 1945.

The Prosecution heve; in all the Nuemberg trials, raised again
and again this objecticn in connexion with the date 8 May 1945 for
the obvious resscn thet they =re avérse to the behavicur of their own

government heing subjected to lepal-criticism,
That the heheviour not only of Germeny, but 2lsc of the aliied

i .

<

Powers, must he considered, follows from the IMT trisls. it that timey

2

the Tribunal indichtal quite elearly, thet the tehaviour of the hllles;
¢ 2 . L]

- s

too, was of importence, and thet independently c¢f the question, as to

whether the actions of the illies fell within an earlier or later
period of time than thecse of Germany..
¥ay I remind you of two insteances:

a. In order te investigate the rerulations leid down in inter-—

national law, Dr. Kranzbuehler refe:

red, in connexicn with the alle-

gations made by the Prosecution with.Fepard to subrwerine werfare, te a

N

parallel: the behéviour of the United=States of fwericd in the USi's

submarine warfare &

P

ceinst Japan. The E&osecution raised an chjections
at the tfme, becauéo subma iné warfare arainst Japan fell within a later
neriod and was irrclevent tc‘the erimes with which the TMP trial was
concerned. The tribunel did not sustain the‘éFjection-raised hy the
‘Prosecution; it obbained 2 statement frem idriral Nimitz and stated in
the judgment that éentence could not be passed:vrocisely‘beéause of: this -
parallel.

bs; In replyin- ts the eccusations made by the Frosecutieon in

connexion with the occuration of Norway in the INT trial
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I referred to the behaviour of the British zovernwent snd the British

Admirslty, as 2 legel perallel, and also t5 the hehaviour of the
British and French zovernments and of ‘the British and French érmies
with rerard to 21llie¢ rlans for Beléium and Holland and to the nlan
to destroy the Caucasien cil Wells,jThe Prosecutioh ~hjécted cn the
grounds that the {ribunel wes not coticerned with these actions. But,
in snite of ths objection raisegby the.Prosecution, the International
11lvtcry Tribuncl admitted most of the documents I hed submitted st
the time, so thet I was in & position‘to nut forwsrd my erguments in
connexion with the hehavicur of the illies.

If we would cetermine the foundations »f internstional law we
must therefor@>in tkis trial draw into conslderetion what he eppened
in occupied Germany. The documents I have submitied.and the arguments
I have put forward sﬁcw%learly how indefinite and imprecise are the
legal foundations, under internatio-nal law, on which Ccunt II of the
indictment is based; they show not enly how variec are the intgr;“
pretations put upcen the matter by t%g Gefman, Soviet, and illied

governments: they slsc show, as + hév;itaken neins to point cut, how

much the Western militery gove re at werisznewe in this matter,

sn investigation of incividual documenfs shows tan the vericus de-

martments of ths militery governments, too héve chanred their views
in the course of the rest three years., Now, attempts have been made
'té abide by the »rcvisions of the Herue rules of lend warfare;'now,
the nrovisions of the Hegue rules of land warfars heve unwittinely
been violated. But if IHlitary Governments, which heve at theiridis—
nosal a multitude cf legel advis®rs, do not interpret the law in 2
niform manner, nc industrialist can nossi®ly. be exrected. to find his
way amcngst these -complicated and difficult legel nroblems, esnecially
if his own govérnmonf end army, advised »s they sre by exnerts on
national and intsrnaticnzl law,
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Final Flea Eberhardt
commissilon nii: to carry out tasks which arc important from the
point of wvicw of the war effort, tasks which he is bound to assune
are legally »ermissible in wartime,

On tne strenghth of all these acrpuments I an firmly cone~

vinced, for lcgal and meterial rcasons, that it 1s impossible to
sentence the defendants under Count IL of the indictment for alleged

spoliation,

ats
)R
e
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><
e
e
e
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s
2K
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- Your Honours,

Y] A

his brings me to the end ol my plea on spoliation on
behalf of 2ll the defendants, Permit nc to say a few words about
ny defendent, lerr Iberhardb, about his personality, his cafcer, nis
position in the Hrupp Konzern, .. comparatively short account will
suffice, beecause Herr Iberhardt worked in the sales department os an
enployec of the Irupp firm and did not therefore have nuch to do with

the busincss concorns of the firm, He has, ncvertheless, been charged
under Count IITof the Indictment which cecls with the employment and
treatment of forcign workers, prisoncrs of war, and concentration camp
inmatcs , Dut the evidence submitted is so slight and has so little
beéring on Tberhardt!s sphere of work that it would be tedious, within
the scope ol o final plea, to examine in detail the minutiae of the
case. TFor that, I would, therefore, refer you to the special closing
brief which I have submitted for my clicnt,

“hen I consider further thet, as far as Count II of the
Indictment is concerned, Eberhardt is invelved only in the Elmeg casc
and in the casc of the Sartens firm, which is unimportant from the

point of vicw of criminal law, I cannot help asking myself, why Thor-

hardt came to be indicted at all, I think I am right in saying thdt
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Eberhardt has been indicted simplx becange he was appointed deputy
nember of the Circctorate in 1943, and hecause bthe Prosecution, true
to the prinecinles they have upheld at lvcrnbers in their fanatiedl
fight against the whole of the German industry and ageinst Krupp in
particular, would fain conjure up & picture of collective responsivil-~
ity: a resoponsibility under the terms of criminal law which is
postulated, in the last analysis, solcly because of the position he
held in the Irupp Konzern, and which is really based on concepts of
responsibility taken from civil law, and not from criminal law,

I adnirc the scrscverance with which the theory of collective guilt
is urged time and time again, although collective guilt has been
rejected in the TIT judgment and although, in the Flick case, in 2

-

trial which vas directed, as i this, against the heads of a Konzern,

. the imerican Tlivary Tribunal. arrived at tho same conclusion, It is

easy to sce through the idea behind this cffort nmade by the Prosc-
cutions they feel that it is impossiblc to prove the personal uilb
of individral defendants under the torms of crinminal law in this
trial, and they hope to make good this ccficicney by a mass attack
against all mcgbors of the Vorstand and of the directorate, including
their deputics, But it is precisely such behaviour which offends
against thc principles of criminal law, which were recognised by the
Tnbernational Tilitary Tribunal and by the Flick Tribunal and on which
thosc tribunals based their judgments, and in accordance with which
this tribunal acted, when it acquitted all the defendants on the count

-

of planning,lndbiating and waging © wars of aggression, I belicve

GG

therefore Lhnt Tberhardt would not have been indicted at all, had the
Tribunal not, at the beginning, concerned itsclf with Count I of the
Indictnent, Onc can, with a 1ittlc inegination, indict anybody under
Count I of the indictment, cven a busincss man, who was concerncd
only with the strictly limited work of the salcs department of &

Konzern, cspecially if the wordg"war naterials! happen to occur
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in the nanc of thot department, words,thc vory sound of which
strikes teppor into the hearts of the Trosccution,
Therhardt received his busincss training in a machine

factory in Iossel, andCjoined the firn Pricdrich Krupp A.G. as

enployee in an office of statistics in 191, He suecceeded through

- v

industry, consciontiousness and businecss talent, but always worked
in a purcly commercial capacity; in the coursc of the yearé he becane
Prokurist, hecad of a department, anc cventuglly, in 1943, deputy 110t~
ber of the directorate in recognition ol his service in busincss,
Tver since 1924 Eberhardt hod taken a special interest as
far as sales were concerned, in questions of export which he handled
very successfully., In 1939, shortly before the outbreak of war, hc
was able to statc with pride, that he hac in his department export
orders to the value of RH 170 millions, orders which would have kept
the wor materials department of the Krupp firm busy for years., iork
on thesc varicd orders was bound to interest o businessman, whereas
supplics to the .lchrmacht within the scone of an economy cdictatorially

controlled by bthe State, as it was in litler's Reich, were not very

. v

attractive, but his sense of duty,of coursc,forced Eberhardt to deal
with thesc, toc, in the proper manner.

I is natural that a busincss man who handled, on behalf
of a firn lilic Krupp which was respected the world over, all the or-
ders from abroad, should have had no sympabhy with Nationalsocialisn,
bigotted as it was, and should be utterly opnosed to the idea of
Germany going to war, He knew that war vas bound to destroy his ox~
port business. It therefore follows that, in view of the fact that

he had conducted the international busincss affairs of Krupp for

15 years,
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he was accustoned to respect the interests of foreign countries.
In accordonce with his international sympabhics and with his whole
character ho was incapable of committing, cven in war time, actions
which might have prejudiced the prestige of the Krupp firm abroad,
The view held by the Prosecttion, that Eberhardt hac boen

motivated by intont to despoil and had participated in - acts of
spoliation, mould scem to be unintelligible. it runs counter to any
objective psychological assessment, it runs counter to the very
character of o men like Eberhardt whosc abtitude during the wholc of
his lifec, as business man and as humen boing, has been upright and
honest and who was internationally minded in iiis work., No personal
guilt cen atbach to such a man, and if the Prosccution take the
opposite noint of view, that becomes intellizible only if one knows,
and has witnessed again and again in this trial, how the Prosecution
arc carricd aviay by their theory of sys tenatic spoliation to the ox~
tent of Cisrcparding facts, expericnce, and psychological argunents;
no longer did chey see in him the men Iberhardt, whom they had in-
dicted, but the leading official of the lrupp Konzorn which they
persecute with hatred ancd with excessive zou¢, of that Konzern which
the Britis h g *crnnont Gic not wish to indict, but which, the lorgen~-
thau plen demonded, n u st be destroyed,

“hen I was neditating about the attitude of the Prosecution
while I was drawing up ny plea, I could not help thinking of a saying
by the rcady vitted Spaniard Balthaser Cracian, who wrote the follov-

EWA

ing in 1653,
nhere arc men of gloony termerznent, to whom every action
scens o crime, viewed not in the heat of passion, but in
the light of natural inclination., Mgy pronounce scntcnce
of condemnation upon everyonc: on onc, for the sake of
suat uhich he has done, on anotier, for the sake of that
which he has left ungone.“

-
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‘Thus Eberhardt wculd seemto me tc be a man whom
inexorable Fate has cast into Nuernberg jail for a crime

he has not committed.

I therefore ask the Tribunel to restore
to the Defendent Karl E e r hard
his Liberty
and thus

his Honocur.
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We,

Beryl C. BESWICK, ETC Nec. 2(C183,
Bugene R. KUN, AGC Nec, D-429798,
Anne MARTIN, EIC Nec. 20144,
Brigitte TURK, EIC Nc, 3513C,
Patricia E.C. W(CD, EIC Ne. 20139,
Lecnard J. LAWRENCE, ETC No. 2C138,
Aifred RABL, Nc, B-398(C8L

hereby certify that we are duly appcinted translatcrs fcr the
German and English languages and that the sbcve is.a true and
eccrrect translaticn cf FINAL PLEA EBERHARDT.

Beryl C. BESWICK, Bugene R. KUN,

ETC Nc, 20183, AGC Nc. D-429798

( pages 1-9, 73-76 ) ( pages 1(-23 )

Anne MARTIN Brigitte TURK

ETC Ne. 20144 ETC Nc. 3513C

( pages 24~3() ( pages 31-35, 68«72 )
Patricia E.C. WCCD Lecnard J, LAWRENCE
ETC Neco. 2¢139 ETC Nc, 20138

( pages 36~56 ) ( pages 5762, 77-8L )
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( pages 63-67 )
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