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In the session of 23 Aprll 1948 had submlttod 3 document books
to‘the-Courﬁ, namely Dccumenﬁ’BOOk EBEREEBDT}II,-III and IV,containing
‘the-doéuments which I need as ﬁaéic doqumentary evidence for questions
involving international law in Count II of the Indictmont, the: so—

called spoliation. The Court ha& eccqpted the documonts of the Documont
Book EBZREARDT II, introduced as Txhibits 282 ~ 291, as evidence.
However, the preoseetution raised objecctions agains£ the:documcnté
of Document Book IIIyand'IV.‘Thorofore,vtho documents wero provided
- with identifioatioh numbers for the time being, nemely accor@ing to
the trenscript with the numbers 292 io 357. I had already-atfomptcd
in Court to shew that theso &ocu@onts'woro~rclovants'In the course
of the arguments the]Courﬁ suggéstcd fﬁat’fhé‘Proéccution,'rqpréscntod
by ire RAGLAND, should g¢vo thc rcwsons for its obgcctlons An-a brief

and that at the same time I algo sh&uld subﬂ % a’brief containing tht rebuttal

Nin

to these 6bjections, that is, OSt@bl;Shlng the rolevancy of the covidence.

Accordingly, in the fol LOWlng I should llke to bring a fow ma i
points %o rofute the objections ef-fhc Prdseéution;.In.view‘of the
fect that the Prosecution in the tr1@¢”sofér'has only touched briofly
upon the reasons for"its-quectiOﬁs I wouldvrospcétfully-ask to0 be
given’anvqpportunity to answer iir, RAGEAND's bricf, in,base.and insofar
as new pointsbare,being dealt with in the brief.
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Documontt Karl Bberhards

The principle reason given in the trial for the Basic objections

of the Prosccution was that my documents dealt with the time afior

8 lizy 1945, whereas the subject matter of the indictment concerned

the time bofore_ 8 May 1945, In 20dition, M, RAGLAND maintained
‘thét'the‘measures and theiconduct of the Aliied Military.GbVornmon%s
aftcr 8 ilay 1945 did not in point of view of intornaiional:law re-
prosent parallel cases in regerd to thg conduct of ﬁhe German Government
amithGIEWEa&ﬁﬁhstrialis§s inrthé 6Ccu;ied térritorios during tho

war, that the Hague Rules for Lénd Warfaréi;ero éxpiicit'? a@plicable‘
in the ter:itories.occupied by Germany'and that they were not so .

in oécupiod-Germany, that Germany, inicontras%'tO'Poland, Russia

and Francé, had, surrendered unconditionélly'and that there cxisted.

no. Government in Germany, not‘évon an Exil-Covornment, as for instence
in Poland‘ét that time, and that Gormany ﬁas not oécupied by a "bellige—
ront" occupation powers,.

Against such idcas I should like to state the following and at the

same. time establish the rolevancy of the evidencod
LY

1. The-matter at issue does not concern the subject matter of
the indictment, but the investigation of its foundation in intcrnational
law. The féﬁhdations in internatiénal law cen only be found by -considorng
the conduct of g;l,of the telligeroni'stétes and not only the conduct
of Gormeny. The international Law cennot be fdund by investigating
the conduct of Germany in a legal vacuum withoﬁt'inVGstigating at the
sare timo, how the provisions‘of iﬁﬁgrnaiional law had beon'appliod"
by the othor states at the sanc tine, or a former or lattor tine.
International law in its substence is a law Botwcen'nations which
ig effcective between many natiéns and may be undcrstood only byr

including all the nations in this investigation and not only ones

~ Whether or not the conduct of the individual nations per chance tekes

place at the same period of time cennet have any bearing on tho legal
oveluation. In this connection I should like to recall ‘that in the

Wurcmborg Trials. the Frosecution froguently




_Documcnﬁ'Kafi Eberhardt

"based their argumentatién conéérﬂing quesfiohs~ofvinéefnational law

on parallel cases which aisofdid hét codncide chronOIOgically, bﬁt

took place at a much earlier tine.. Whether or not the parallellcasés

took plzce in an earlier or lator time is. unirportent in point‘of

law, It is only a matter of chance that the perallel cases tqok

place in a subsequgnt perio&tof tine, only for the reason that at

the tine Germany had occupied'forcigﬁ‘territori;s the Allies had not

vet occupied Germen territories, Apart fron this,»ﬁhe‘Prosectuion.forgets
that the Allies - in the West as wo11 as iﬁ thc‘East.~ had alregdy completed
the occupaiion-of Gernany g;u;uggﬁthe-war, that.is at é time hostilities
had. not yet.céaéed and in éonsequence'theraof%alsovgpgigg_ﬁhe period

of time on which the indictment is basediand'Wﬁich;includes the. tine
until 8 Lby'1945. The aéts of the A11lies which I intend to prove and

the documontary evidencyvof which I need in order to substantiate

nmy legal arguments therefore already partly come within the period

of $ine covered by the indictmont.

That the acts of the Allies cxtend beyond this period of tine
and that the individual documents and, for instance, also the affidavits,

thercfore.carry,a later date does not affect their legal rélevancy.

In every Nuremberg Triel thc‘P:osecution‘has.made this date of
8 lley tho subjectxof objections, obvisculy for fhe reason that it does
not likc to see the conduct of iﬁs_nwanovérnmont:being nade the subject
oftlééé investigations, :

That not only Germeny's condﬁgt nust be invcsfigated in this
connection but also bhe'conducﬁ‘of the.Ailied'Hations is,already
indicated in ﬁhevproceedings‘bofgre-the I M Te In tﬁxactrials the Court
clearly let it be known that the conduct of‘tho'Aliies-is alsofof
“importance, quite dndependent of the question whether or not the conduct
.of'thc-Alliés coincided chronolegicelly with the conduct of Germenys

I should like to point out two cases:
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2. As te the Prosccution's charg§S'concerning the submarincs
war, Dr.KRANZBUEHLER has, for the purpose of invostigeting ;ntcrnaﬁional
rulings, referred to the parallel case of “conduct on part of tho United
Statcs of America in the submarine war against Japan. The Prosccution
at that time raised objectibns because the submarine war ageinst
Japan wés at a later time. The court did not follow the prosccution.
It obtained a statement from Adminral NIMITZband\thereupon established
in its judgment that on account of this @arallel'case a sentence

could not be given.

b, With regard to the Prosccution's charge concerning the occupation
of Worvay I heve in the trial before the Internationsl Military
Tribunal referred to the attitude of the:Bfitish Gove;nment and the
British'Admiralty, and this again as'legal parallélvcase; and. beyond
this to the abtitude of the British snd French Go?ernments and the.
British and French militery forces as regards the allied plannings
concerning Belgium, Holland and as regards the plan to destroy the 
Gaubééiaﬁ 0il wells, The’Proseoution objectod on the grounds that
thoso ections were not fhe‘su@jéct of the triai. However*ths International
Fiiitary Tribunal, notwithstanding the objection of fhe Proseoution,
on the whole accepted the‘documents‘thehrsubmi%tea'by me.$0 that
i wag in the position to prove ﬁhosg thiﬁgs in the trial and %o prescnt

arguments on the attitude of the Aliies in the pleas,

- .

In the first @ﬁernberg economic trial, ﬁamgly Case V. the Prosccution
raised cxactly the same objections as now in thé-KBUPP case-ahd
that concgrning exactly the samo'dOcumentafrﬂe#iﬂonce‘thaﬁ I »n now
submitting, and likewise also against the material which I proesented
in connection with the Einsatz_qﬁbstionvand the treatment of prisoncrs
of war in the FLICK trial, end this again material dasing largely from
‘the'time~aftor 8 May 1945. I'bdé for conéideration‘of the fact that
after a cirgumstantial debate énd consultation the fmerican Hilitary
Tribunal Wo. IV in the ELICK case accepted my Gocuments concerning

tho spoliation question, Peint II ofsthe Indictment
‘ de -
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and-alsa concerning thevPrisonors of War quStiOn; Point III of the
Indictuent ag evidenee and has g;yeg then exhibit numbers, and this
-no%wiﬁhstanding the special objection of tho Prosccution. The Prosecution
mercly Wes resorved the right to make a motion to strike off these
documents later on. However, in the FLICK case the ?rnsecqﬁion did

not neke this motion.

Regarding~varioué'other doéuments_in.the FLICK case the Tribumal
déclared that 1t would officialiy take'notiée 6f the documents and respect—
ively declared that formally it‘WOﬁl& hdt recognize these documents
because ﬁhéyvdealtiwith newspape?zméSSages, buthhét I was entitled

to quote these documents in the plea aﬁd to0 use them as a basis for ite.

In the following I want to list the docunients which werc expressly
accepted as evidence in the FLICK case, which documents had been taken
notice of officially, and morecover I will add a few documents as cxample

~of those which the Tribunal declered I ccould usc as basis for 1y pleas

(For completeness sake I want to remark that a part of the docunents
which I have submitted now, have not yet becn submitted in the_FLIGK

case, consequently not all the docunents could be listed below.y




Document Korl Everhardt

EBERHARDT- Identifica~ Description of the document® FLICK transcript page

— Jo. . _ Zion .No.
109 293
110 204
114 298
118 302
125 307
126 308
128 310
129 311
130 %12
131 313
132 314

JCS 1067

prociamation of the Control-
Council

official notice taken
P, 9611/14

pfficial notice taken
P, 9615

General CLAY denies applicat—~ reference admissible

jon of Hague Rules of Land
Warfar'e

"Present International Law"

by Prof. Dr, Rudolf LAUN

P. 9627/29

Easic for plea
P, 9629

Affidavit BECKHAEUSERicdncern admitted as evidence,
ing dismantling  of 3/4 of thef WEISS exhibit 177

German Heavy Tool HMachine Industry

Affidavit Oscar WALDRICH
Dismantiing- at the firm
of WALDRICH :

Correspondence concerning
) . i 7 » .
"Noris"—Zuendlicht (in spite

P, 9627

admitted as evidence
WEISS exhibit 179
P, 9627

adnitted as evidence
WBISS exhibit 181

of well founded peace product= P. 9632

ion, incl, letter by the
American Brigedier General
Walter I,IWULLER

Correspondence concerning

“dismentling of ‘the factory

for transport tools STEIN-
BOCK (peace production) ’

Correspondence concerning
dismantling of the special
factory for precision gear
cutting tools

Affidavit WARKENTRUP, incl.
ietter by Lord PAKENHAH

Affidavit Johannes SCHROEDER
concerning confiscation of
scrap valued RH 5.000 000y~
at KRUPP, with opinion of
British ililitary Gevernment

—6—

adnitted as evidence
WEISS exhibit 182
P. 9632

admitted as evidence
WEISS cxhibit 183

P, 9632

admitted ag evidence
WEISS exhibit 176
P, 9627

admitted as evidence,
WEISS exhibit 178
P, 9627




Bobument Lerl Eberhardt
‘ﬂeygaper clippings have'been‘admiﬁted5a§ g Basis for my plea and
have been individually discussed by me in shorty Admission oﬁ the news-
péper.clippingS'as\basis for the plea derives from tramscript pages

9624/ 25,

As far as newspaper clippings are concerned I ask that consideration
be teken of the fact that the prosecution in the I.G, Farben trial

admitted newq@per clippings,(as‘évidehce)_conﬁamy>to‘the FLICK trial.-

liay I point out furthermorve that I, in my plea in the FLICK
trial, was in the posi%ibn to make use of the documents as stated
aboves. In order to simplify my brief I také'th@ liberty to enclose

herewith as
enclosurc 1

an oxcorpt from the plea of Novembor 1947, pagos 132/35, 137/42 and

157/58.

&
e

oy I refor o the statoments in onclosure 1, in order to coxplain

- the reiohancy of the documsnts in connection with‘thoscvstatomonts..

2+ The further objection by Mr.RAGLAND of thc»pr0secutioﬁ,to the
ceffoct that the attitude of the Allied Governmonts in odcupiod Gormany
and OSPQCiaiiY.the desmantling of factorieé dogsbnot ﬁresont;a parallcl
case to the activities with~which‘tho:dofendants afefcharged, bocause
‘the Allied Governments are not uhderzobligation ﬁo employ the Hague
RBules of Liand Warfare, in considefatibn of the unconditional surrendor

and the lack of a German~Governmént. In ofder.to simpglify my brief

hore too, may I submit as
enclosure 2

an czecipt from the plea by Dr,KRAWZBUEHLER in the FLICK trial, pages
26/29, top; may I refer to the statoments mede thore and, in® addition,
state the following:

i
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ae The unconditional surren&or %o6k‘p1a§e in e purely nilitary
sphere end cen, therefore, not heve any legal conscquencgs for the
¢ivi1ian:popula%ion' DOENITZ, who gave the order to submit the un—
conditiénal surréhder, did not heve the intention to renounce the rights

deriving from the Hague Rules of Lend Warfarce to the disadvantage of

.

Germeny, by this-surrender. However, a legal preriguisite for a renunciation
~is the will to renounce and the oxpress declaration of ronuncistion.
Both arc missing, ' ' )

S

be The fact that no uniform Gérmaﬁ_Govérnmcnt‘exists anymorc
is based upon a clear acﬁidn of the Victoribﬁs-powers. The unilateral
action cannot do away with an agrecment, because an agreement, in
intorhational law as well as in.civil law, can only be cancclled
by bilateral action resp. by giving-notibe asvprévided fer in the céntraot.
Such a notice has not been given, and ﬁnder no circumstances in the:
Lorm Hrovided for in the Hague Rulcs. of Land Warfarc. In addition
I refer to the IM$ Judgnment and té intcrﬁational legal practice which
Was oxpressly recognized by the Il judgment. Zven if the Haguc Rules
of Land Varfarc do hot ekist as an aﬁrcomont‘anymoroibifé basic principlos
- s%111 apply, nemely as intornastional moral logel prac@ice. This has
been exprossly established by the IiT judgment{énd-discussc& repcatedly
by the prosccution during the trial before the 1.0, cmphasizing the:

-1

point, that such a moral, internationsl legal practice spplics to

victors and vanquished . alike.

; Ce If, however, it shouwld be of inpérfﬁneg_asrfarvas-intornational
Law is concerned whether a Government still cxists in the enomy territory,
and whether the conclusion should be drawn that international ‘Tew -should
nbt apply if a Government has ccased to axist, itvcannot be understood
why the same American prosecution wents to asscrt that intornational
lew ought to have boen applied by the Gormen side, e.g. in Poland
'and frencc, Because it is an cstablished fact that the government

in Poland had ceased to exist,

“oory




and that in the opinion of the bhere was only a puppetb

govéﬁﬁment‘inE%rance, consequ :;ﬁbsgﬁﬁgrﬁment either.,

”~

4s for Pglaﬁ&z £.4., thénSb\_,‘?&0¢ernment pointed out in its notve
of 17 Sebtﬁmber }939 %o all the foreign governments accrediited in Moscow
that the Pojdis h State and ifs government had ceased to exist and that
congequently the treamie&;had become.invalid.l) The-ﬁoviet—Uhion has,
-thus,‘maintainéd toward Polané the same attitude as it is now — consist-
ent in this respect — maintaiﬁing”%owaﬁds_Germamy. The Prosecution,
however, is inconsistent‘in,this-respect. Agaﬁnst.this,.General Taylor
has at one time urged that there is no bara¢el _because there was a
Polish Government~in~exile. I do not believe that this argument can

be advanced in good conscience. The3Hague Rules of Land-warfafe have
'for their object the protection-bfithe civilian population. 1% cannot
make any differehce for the>cépdqc$ bf the yictogt%tates'towards the
civilian population of the vanquished sﬁéﬁe that soméﬁhere in the world
a~fewnmen‘maintainéd a government~in~exile which in fact was without
any significahce and effect. Neither is it to be understood where'
‘Such a distinction can be found in the Hague Rules.

~

d. FlnaLly, Mr. Ragland has urged for ‘the Prosecution that. Germany
is not occupled by a "beLllgerent” power. This.contention does not seem
to me to be founded on facts., The magor part of Germany was conquered
as a consequence ofbfighting and warlike dperations in the period from
the end of 1944 uhﬁil,the beginning of Méy 1945. Everyone taking part
in these trials has still been able to see the traces of these fights
at NMuernberg, that is td say, déep in the'inﬁeripr,of Germany, As fo?

the rest, the Hague Rules of Land Werfere do not require at all

b — — —— —— —

}_J

) see Doc. Book Eberhardt 111; 30¢‘117*ﬁLdgnt. No. 301,




"be*llgerent“ occupying power to oceupy the. counnry, I have already
p01nted out in my oral argumeﬁ% that the articles specially ;nv01ved

‘ here, i.e.; 43, 48, 49, 53 and 55 only speak ofvthe foseupant™ and
never of the "belligerent!,- This is not a mere chance, ‘but is done

_ on purpose, for other articles of the Hague Rules of Land Warfare

"expfeéély speak of the\"belligerent” and this is the case in such arm.
’cloles that have as their precondltlon that war is still belng waged,
thab, therefore, no truce or: capltulatlon has been concluded. yet, as

.i."oln/’.:art‘lcle 44, .

Ad a — & Under all the poinfs‘it is té be noted that accérding
to ‘the Hague Rules of Land warfare, ﬁ6re precisely according to their
third section, article 42 2), it'is_qui%e’clear-in what case the pro-
visions of the Hague Rules are applicable. A;ticle 42 says textuelly:

"A territory is considered to be 06cupied ngaﬂgiaced under the

actual authority of the enemy army. "

It is, thus, quité claar thét‘theVHague Ruies of Land Warfare only
know thé de facto occupation of the eneny territory as a p?ereQuisite“
The same is 1ndlcated by the heading of this sectlon. Military Authority

over the Territory® of the enemy state.

How the 6ccupation of the'enémy territory'Was obtained,whether
through warl¢ke 0peratlons or through sudden invasion or in a.peecefu;
vay after a caprbulahon or in par¥t d.u:c‘lnb uhe flghtlng and "in part af-
ter the-cépitulation, mokes no differencertorthe Hague Rules of Land
Warfare. It mekes no difference to them Whéther é government of the
eneny territory still existé'or.hoﬁ, nor QOes.itvmake a diffqrencevto
them whether an afmy continues t§.fight.9r hasviaid-down its arms.
Language and purport of thé Hague Rules are

e S

2) Doc. Book Eberhardt II, page 21.

~10 ~




" completely clear when they alwayd dpeck of the .actual occupation of an
eneay territory alone. This one:prerequ{siﬁé; however, has been met
in-the'German,bccupied territories to tﬁe éame extent -as it has been

met in former times by Germany in theloécupaxion-of foreign territories.

.In addition; I may be.alloﬁed to point out that the.posiéion taken:
by the Prosecution is in confradiétion not only to. the language and
purport of the @ague Rules of Land'werfa?e buﬁ'vioiates, beyond this,
in view of the conclusions of the judgment of the IMG,the recognized
moral cosbtums and usaées-qpon which the Hague Rules of Land Warfare
rely expressly in their preamble. - They proclaim that in éhe cases not
covered by the Hague Rules of-Land Warfare

Tthe inhabitanté and’beiligerénts réhainxunder the protection and

the rule’ of the principles of the lew of nations, as they result

from the ussges establiShéd among civilized peoples, from the laws

of humanity, and the dictates of the public conscience.m

The prsamble of the Hagué Rules as well as the IMT judgment show

that what matters are the public conscience and the moral principles.

To these moral principles as recognized by the Internatibnal.Law belong:

the protection. of the civil population and the safeguarding of the public

~order, the Brotecfion of the economic'iife;athe‘proteCtion of personal

, libérty ahd'the“prbteotion»of private préperty; }If a.State.hag been
so completely VanQﬁished as to be fpréedrto sarrender unconditionally
and as to be without any goverﬁmenm the1qi§il-§6pulation is in-mucﬂ
gfeater need of.this;protecﬁion under International Law than it were if
the army ofvthe own state had.not surrendere&,yeﬁvaﬁd'%he government
was sti1ll capable of taking action. Were the opinion of the Prosecut—
ion to prevail in Internationak Law this woﬁld be a moral deterioration

and extremely dangerous for the future. Itxwould mean that the

|
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ad¥isor of a victorious government in;quesﬁ§0n
f iptermntionsl law haé-ts~é&vige‘hie‘goﬁérnﬁent, £6

isolve at first the gcvernmentlin the occupiéd enemy terribory ,

5o that the occupying power does not have to adhere any more té
‘iﬂternatioﬁal 1éw,'ﬁe'Wou1d even have to advise his government o
arrest all members of the government ;if possible, or to eliminate
them, in order not to leave ahy government in exils and to enable
the‘occupying-poﬁer to take'aWay private prdﬁefty irregafdless of
" international law. |

3¢ I believe that the relevancy’bf'do;ﬁments submitted by me as

evidence can -hardly be better illuminaﬁed,than by the extensive legal
debates in'connection"wiﬁhﬁthesé'docﬁments; at first-in fhe Plick
case and now again in the Kru@p‘case,fshowing the contrasting,opinions
and proving'how'indefinite and uncertain the legal basis is with
regard to counbt IT. The documents submitted by me dO'ndtonly'furnish
evidence of the contrast in the opinions of the German; Soviet and
Allied governments only, but‘show, moreover- and this I'wish't§ stress—
the contrasting 6pinions within tine militaey governments in the Weste
frcm an examination of the indivicdual documeﬁts it will be seeﬁ
that the various offices of ‘Eil*tary Government do nét have a
uniform opinion'and that the “estern pilitary Governments have also
chénged-p@eir opinions in the course of the last three “rears. At one
time 6ne endeavoured to adheré to the Hague-rules of.land.waﬁfare,
at another time they were knowingly'disfegarded,wsométimes un=
knowingly. If, however;,there iS~no-uni£orm legél opinion among!
Military Government advisors it is impossible to demand from a private
individual, an industrialistythétdhe should recognize these complicated
and difficult.legal questionsi:such a demand is particularly impossible,
if the industrialists cdntracted wiﬁh their own government, which
had counsellors with regard to law and internaﬁional law, thus, .
_necessarily, making the industrialists believe that such cpntracbs

are legally

12
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permissibles In order nbt'ﬁo repeat myée1f, i shéuld like to refer

in this respect to my.argu&énfoin the Flick pleé; excerpts of which

were enclosed with this brief as enclosure 1, as well as my statementd

in my‘opehing statement of 23 March 1948:

?ar,lO»deaiing with the prerequisite of a sufficient definition of
a crime. Conf. Lord Pﬁillimorep ta man must be ’éharged with a
définite crime! and the‘judgement of the»Military Tribunal in
case ITI, p«50, emphasizing the principle, that tcriminal ste-
tutes should be definite and certainat

pars 11 and 12 With regard- to the_léck.of ény_and every definition of
count IT and the difficulty of a definition on the basis of the
Hague ruies of land'waﬂaare, coﬁf, particularly the quotations
from the IMT and Flick judgemenis

pare. 13 stéting'that economic necessities can nat be sparated any more

from military necessitiese

pare 1h Article L3 of the Hague rules of land Waffare, constantly over-—

looked by the prosecution,applies to activities with regard bo

‘the ecdhomy of the occupied territory.
pars lS,vwhere‘I‘dealt with the contradiction.betwéen.JCS 1067 and

article hBYﬁague rules of,lagd'wariareﬁi

‘With regard to JCs 1067, mberhardt Doc. Nos109, identification

number 293,(i Wish to say ﬁhat.they'briginatedAin the period before the
uconditional surrender and that General.Eisenther,von the basis of
this directive, occupied and adﬁinistéred.a;large'part of Germany
before the wnconditional surrender;

May I mention

,in dddition that Jos 1067 was requested as evidence

from the court trying the Krupp case by Dre. Schilf pointing out that

there are différent interpretations of the HLCe

13-
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This motion was approved by the couft-whichngés to show that this
documents was congidered relevanﬁg

Tt is especially noteworthy that the directives of the American
government to General Clay of 17 July 1947 (Eberhardt Docsifo. 113,
identification Nos 297), represent an other point of‘vieW‘with regard to
international law than JCS 1067« This point of view taken by the
directives is more favorable to Germany and conforms with t:e Hague
rules of land warfare in meny partse As a result the British did not
basically object to tnis document.

In concluding I beg to request the tribunal to admit the documents
in evidence thus enabling me to carry on my work as a defense counsel

properly and without restrictions in the sphere of international law.

signed (Dr. Siemers)

L




CERTIFICATE OF TRANSLATION.

TSRS ST ESTAR AT e T AT T e

We hereby certify that we are duly ‘sppointed translators for the
Gerian and English languages and that the above is a true and correct
translation of the Answer to Prosecution lotion in CASE 10.

Nuremberg, 27 April .1948.
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