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1. The Prosecution has again and again overlooked Article 43
of the Hague Land Warfare Convention. That article provides that the

occupying party should take all necessary measures within its power
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to "restore_andmpntain pubiic order and public_life." This working
must be interpreted in its proper sense and in accordance with the
economic oondifionso This éntails, howefer, that economic life in an
occupied terfitory is maintained. This entailsvfurther that in spite
of excigencies of war and in spite of the justified-interests of the
vietor, the operations of the industiial plants of the occqpiedvterri~
bory must be carried on so that the population of the occupied terri-
tory may participate in the fruits of such operations, and so that the‘
population itself may be provided with work and bread. kThere is no
'doubt that this article 43 frequently overlaps other articles of the
Hague Conventéibn of Land Warfare; a fact simply due to the Hague
Convention on Land YWerfare having been created in 1907 and is this not
able of taking the present economic conditions fully into considerat—
jon., In case of such overlappings therefore, the only thing to da.is
~to seek a reasonable way out which correéponds to the spirit. This

way out, however,




does not consist in interpreting the Hague Rules of Land Warfare in an
exaggeratedly formal and narrqQy menner, -and then to bring pharisaical

changes sgeingt gapitelisy iy the gecupied gouptry,

It 1s reeyehiatle enqueh that the Natlonad-Secialist Cgyverpment

DV
disregarded fhe fupdemental principle of humap viebd. Buy ope gt

never forget that. the Government déseiQed our people in the same way

as they deceived #he foréign countries, .Oﬁe must nevér forget that

the many documents which the Prosecution'has offered as representing
the National-Socialist program were just as unknown to industry as they
were unknown in foreign countries. Privaﬁe‘}nduStry saw what was made
public %o the outside world and could not knéw' that the so~called so -
vereigns,pursued different ideas.

In this respect I may refer %o a significant example:

We all now know the inhuman ideas that Hitler had, which he realized
particularly in the Tast, and we now learned from the documentssimnitted
" by the Prosecution the program according to which the Bastern Territories
were 10 be(exploited. But how differently it scunds in the official
declaration which was issued by Hitler on this subject. I_refer to
Hitler!s Decree on the administration Qf the_newly occupied Eastern
Territories of 17 July 1941 and I quote thefpreamble:‘

Bin qrder to reestzblish end to ﬁainvin public order and public

life in the newly occupied Eastern territories, I decree....™

But that is literally;Paragraph~43 of the Hague Land Warfare

‘Convention.
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With that I

plays a part in this trials

I have shown in‘my document books how heterogeneously International
Law has been interpreted and what an insecure_basis_International Law
gives. For the "Prisoner of Var™ theme I produced three documents,
and. those were in connection with the exposition of Paragraph 31 of
he Geneva Convention: Oppenheim's opinion, Rasmussen's opinion, and
the various opinions which are expressed in the minutes of the meetings

of the second Commission of 20 June 1929,

It siffices here bhat Oppenhein, with respect to Paragraph 31,
expressly refers to the "ecertain ambiguify of the prohibvitions", and
the language of the minutes in the debate whether priéoners of war may
be employed in building fortifications and trenches is unmistakeable
insofar as the President of the Comnission interrupts the debate and
declares that it is necessary "to allow a certain elastidity" and puts
it on the vote in order to put nothing in the way of an agreement

being redeched.

Things are similer in all ‘the other Spheres of International Law,
be it comscription in occupied territories or be it the use of the
economic capacity in occupied territoriés or the dismantling process.
This unce}tainty could be clearly seen in CGermany at the end of the
wer and after the collapse. The point of view is taken thaﬁ the Hague
Land Wer—fare Convention will no% be applied in Germany because
Germany capituleted unconditionally, or because there is no longer a
sovereign government, or fof the reasons suggested by Gemeral Clay that
Germany herself has violated the Hague Land Warfare Convention in too

many respects.




A1l these reasons are indorrect, wad simply because they are

not contained in the Hague Rules for Isnd Werfare. The Hague Land
Warfare Convention SPeaks'only of oceupied territory and according
to”the Hague Land Warfare»Gonvention;every occupied territory is to
be treated according to its regulations, no matter how it has come
to be occupied. That the Allies also originally took this point of
view is shown quite clearly in -the directives ofithe U.S5. Chiefs of
‘Staff for General Dwight D. Eisenﬁoﬁer,,which were issued in April
1945, 1t says there: I )

"Germany is not occupied for the purpose of liberation, but as

a. congquered enemj-state. Your aim is not theoppression but the

occupation of Germany in order to achieve certain aims."

From that it is seen quite clearly thet the Allies considered
Germany an occupied terrifory in the sense of the Hague Land Warfare
Convention, and consequently thed’ague Land Warfare Convention is to

be applied.

In the same directive it says that it is intended that "o steps
shall be taken in the direction of reestablishing Germany
economically nor any which could aim at ths maintaining or

strengthening of Germen economy."

With this additional sentence the basic concept of the Hague
Land Werfare Gonventioﬁ is abolished;'for_this»statement is in contra—
diction to Paragraph 43 of the Hague Land Warfare (onvention, which
was dealt with at the beginnihg. This defecbive has been in force for
two years. It now no longer applies. That is, an alteration has
again appeared ih the interpretation. The uncertainty can scarcely

e proven more clearly,




1t is exactly the same with Proclamation No. 2 of Gontrol Council
of 29 October 1945. Although Germany is an occupied territory, it iw
'stated there that "The Gé:man au;;qriﬁies‘must garry out or procure
the surrender or transfer>of all property, all estates, rights, clains

or intepests,..!

-

~and morsover, 1t states:

Tlebor forces, specialized and other services are to0 be made
available for use inside and outside Germany, as ordered by the

1llied representatives.”

These provisions are obviously inconsisbent with the articles

of the Hague Land Warfare Convention discussed in this trial.

The debate within the Control Council between the Soviet Union
‘and the British Government agencies in the fall of 1946 showed the

sane thing.

The same uncertainty follows from the individvual measures taken
in Gefmany. The dismantling list_set for reparation purpose is in-
admissible according to the Hague Land Warfare Convention. It is
inconsistent with.the principle very frequently stressed during this
trial that the victor must not do anything final before the conclusion

of a peace treaty.

In the documentary evidence submitted by me, I have given some
examples’which show how much dismantling methods vary in occupied

. . 245y )
Gernany. I refer to the case of the comb factory Kolibri )+ In

this case I have produced exact docugentery evidence to the effect

that the owner of a comb factory in England was at the same time the
head of a commission in Germany which ingpected the factory in question.
As a result, the German firm was dismentled and the machinery had to

e surrendered to the English




firm in question, @lthough nothing but peacetine preduction wrs invol-
246) and 247) - '

In addition I refer also to Bockhauser's affidavit, accordin®
to which the firm of Wegher and Company at Dortmund, which deals with
the production of machine toois and rolling mill auxiliary machines,

48)
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was dismantled y and everything wag done in such a way that it

secited %0 be in agreement with the Hague Land Warfare Convention. The
249)

firm Dr, Schiess A.G. Duesseldorf and the firm Dr, Weldrich K.G.
at Siegen suffered the sarte fatei both were completely dismantled;

both were purely plants for the construction of heavy machinery.

In his affidavit under V, Bockhauser says the following:

"With the dismentling of these three firms -—— Schiess, Waldrich,
and’ Yagner, three~fourth of the German production of heavy machine
tools was stopped as the only one of the four heavy machine tool
plants existing in the whole of Geérmany is the firm of Froriep at
Rheydt, which has, for iis part, been dameged to the extent of 70 ~ 80%
by bonb damage. This is the situation with regard tothe German heavy

nachine tool industry,!

The seme uncertainty exists with regerd to the use of scrap netal
. ., ,250) e
seeing Schroeder's affidavit , where, under technical ingtruection
No. 6, it is tried to keep to the Hague Land Warfare Convention and

%0 give definitions for war materials and loot.

o o , : 51)
Finally I would like to refer to the affidavit of Buch2 ’

s accord~
ing to which blueprinﬁs were ﬁaken away by reason of a blank with the
title "Order blank of the British fighting forces." Here the obvious
endeavor to keep t0 the Hague Land “Jorfare Convention is shown, al-—

though blueprints herdly serve the occupabion army, but rather the

hone econonic strength of the occupying power.




May it please the Tribunal, if we Pobl all this naterial of Inter—
national Lew, such an uncertainty in the concépts of International
Law éppears that I h?rdly know how a lawyer can find his way around.
As I nyself am no specialist in International Law, I have asked Pro-
vfessor Drg Herbert Kraus to give me an expert opinion on, for instance,
ohe single Question; namely,.with‘regard to the precise interpretation
of Paragraph 31 of the Geneva Sonvention which concerns the use of
prigpners of war. Professor Kraus broke down on this question, and
he explained to me that he was not in & position o deal with it..I
do not think that I would have had any more success with a task with
regerd to the Hague Land Warfare Cbpvention, I nyself consider the
question of fhe Hague Land Warfare Cbnvention.to be. even more diffi-
cult and hope that under thesevcircumstandeSjthe Tribunal will under-
stand thot it is impossible to expect an industrialist to undeﬁstand

these things, to survey then and %0 be responsible for them under penal
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In ny plea I have pointed out thet the Directive JCS 1067, which
was issued when General Eisenhower's troops entered Germany, is the

contradiction to International Law, that is to say, of the basic

.

principles uponAWhich this trial is based, and I have furthermore
pointed %o theﬂprécariousness of International Léw as far as the
oceupled territories are concerned and fo the untenable thesis of the
Prosecution which with‘regard to International Law, wants to consider

Germany as being in a vacuun. During the time I have had to live at

Nuernberg for professionsl reasons, that is, since the IMT trial started,

wvhich was two years ago, meny things have chenged. The Directive JCS

1067 no longer exists and the new directive of General Clay

i
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dated 17 July 1947 speaks explic;tly of

"complying withuinternatiohéi déﬁVentions"
and intends to prevent |

Wall arbitrary measuvres.?
The principle of the totel conquest through total occupation to total
absence of rights for Germeny is thus broken, and at the sante tine,
the peace is finally proclained. Only the Prosecution retains to its
0ld attitude and repeats its old formula on share labor and spoliation
in the fight against the German industry. But I have the hope- thab
here in this roon whére the decision on principlies is nade, the Nuern-

berg charges sgainst the Germah industry will find their Just limits,

e el
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