¥
7 - . , :
Ruling of Tribunal ITI, on matters relating to Contemt of

Court committed on January 16, 1948

™
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T*mbuna* const 1uuted contumadious conduct on the part of several of the Counsel

this case, and it was accordingly so adjudged. Those the

: . i s s . ‘ 5 § L i 3 /
necessary to discipline were: Dr, Wecker, Dr. Reitzenstein,

g .made, the Marshal was directed tc take said parties into custody, and

]

d them until further orders of the Tribunal. On ¥onday, January 19, 19.L8,

i

9:3@ Agm;,.they“wﬁref,vatgthe orders of the Tribunal, Droduﬂed.41qq§:§.

h

,¢mg was helé’ ansumlna two full days, wheﬁé every person concerned was

Yo be heard in person, or by counsel, or both.

,;arlng was u@ dete“mlne what further action, if any, was

sure in so far as ‘possible, an orderly and lawful trial
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hat day, after & full discussion participated

v ruling was made by the Tribunal to -the effect

wrtosr fyﬁ

two witnesses on t at alternoon. Counsel f

oner wad to hear

$

' the Defense had ongectea to the s;ttlng of a Commissioner, concurrently with
N
(M was 53.3‘
the session of the Tribunal, X As sald fuer a d*scuss¢0ﬂ, this objection was
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ehilf, pr, GOlL*ﬂCk De. Ge;ss er, and ﬁr ‘Pohle. T&ssess [ylpon this finding -
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M5whvgrruled. ‘Thus, this procedural matt er had been defln* e;y-dec*ded by the

Tribunal, and another matter was to be taken up, namely, the presentation of

' documents by counsel for the Prosecution. At or sbout this time, Defense Counsel,

m

Dr, Schilf, began to address the Tribunai. ‘Upon. inquiry by the Tribunal, Dr.

Schilf informed the Tribunal that he rose for the purpose of further discussing

o ‘ Cbmwr‘:‘:tah7
fthe question of uhe sommissioner which had been fu¢ly discussed and finally

.ruled upon. ¥mk When this occurred, the Presiding Judge announced that there
Would be no further discussion on that, and directed the attorney for the
rosecution to proceed with the Decument Book. In fact, at that time, Counsel '

“for the Prosecubtion was standing at the podium, preparing to begin his
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presertation. Bub Dr. Schilf persisted in his attempt to address the Tribunal,

~

.

The Presiding Judge again directed the Prosecuti
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to proceed with the

Document Book, Drs gch1¢* did not even consider it necessary to wait until the
’ : 7 b

"“”sidlng dJudge had »Anished ‘his sentence, but in “'V*fﬂ"-*jﬂ* manner, and '

ing'sff the'?reSiding Judge, and ¢ mpletely dlsregard¢ng the ruling of the
residing Judge to the effeet that, not Br, Sch1¢¢, but the Prosecutor had the
floor, protested against the fact that he was not permitted tc go on. {

- The Presiding Judge again admonished Dr;_Schilf'that there would be nc

rther dmscusszon on the guestion ef the comm¢8alonew's nearlng.

. Again disregarding the ruling of the Presiding Judge, Dri Schilf continued

; and/agéinxpr§§ested against the ruling. The behavior of Dr. Schilf

K Lt

“made s meossiole for the UOUHSGL for the Prosecution who was st 11 standing

at the podium, to proceed as he had been ordered by the Tribunal.




The Presiding Judge warned Dr. Schilf to take his seat; othérwise, he

would prder him removed from the courtroom.

+

Dr. Schilf answered defiantly: "I request that be done." (In the German
oo 2 o

originali "Ich bitte darum.") The Presiding Judge replied: "All right, you
 may remove yourself, then." And speaking to the Counsel for the Prosecution, by ‘
he added: "Proceed."

Counsel for “he Prosecution had hardly been able to say a few words when

Dr..Schilf again interrupbed him, trying to speak again, and had again to
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be- reminded by the Presiding Judge that he would have nothing more %o say, now.

Even after having left the podum and'having started to walk toward his

- seat, he heither took his seat nor did he move to the dosr, but started back

;

~

“to the pcdium and reached for the earphones{/ He had to be stopped by a gesture

- of the Marshal.
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Dr, Schilf then left the courtroom. Immediately? all ‘other defense lawyers

. who at %hat mo%?nt were present in the ceurtraemgbaﬁd>Without any“of.them}eﬁen

ésking‘tfe Trfbunal.for<permission to 1eave; ané.wi;hout any of them making
any*staﬁement to the Tribunal, demonsthtively aﬁd in one group marched out

of the courtroom, This was at about 11:45 AM,

- Being taken entirely by surprise, and ﬁot”apprecia@éhg-at the moment®

the significance of this move, ow what it was intended te be, the Tribunal

N

ﬁ,fwalﬁéw¢d the proceedings to continue, momentarily expecting the return of the

counsel to the courtroom. Considerably more than a reasenable time elapsed

s . ' i

before it was decided that some action must be taken to preserve the inﬁegrity

13/




of the proceedings. Accordingly, at the recess we ordered the Harshal to

- institute a search for 42§%“gefense counsel and notify them to forthwith appear

in the courtroom. ,Thi%qwas duly served;afier a delay of some Lo o N
i

>

minutes, they put in their appearance;;éégfeupon the members of the Tribunal
resumed the Bench and took the-action already referred to.
The walk-out of all the Defense Counsel made it impossible for the trial

to proceed orderly and validly, according to the normal course of procedure.

What was done during their absence must be done over again, unless some @

p#, can be found Yo remedy the Méy in the proceedings,

.
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Moreover, because of the disciplinary steps made necessary by this contumacious

conduct, the Tribunal was unable to rroceed further with the trial on that day
: /

i

and has not been able to proceed since.

N . : . (nee,é%éat:‘\\%.

As ‘can be readily seen, all three members of this TribunalAhad immediate,

k3
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direct and personal cibgnizance of all of the peedetermimed acts,namely;
*

the defiant behaviour of Dr. Schilf, the walk-out demonstration, and the sub-
sequent abstention from the trial by all of the Counsel for the Defense, which
. 4 h

was ended through the action of the Tribunal in notifying its Marshal to direct

.

the Counsel to put in their appearance forthwith, Just here, distinction must

be noticed between contumscy under the very eyes of a court or Tribunal, and
contumacious acts committed out of the presence of a court. or Tribunal..

Only the latter requizﬁ??ﬁhat a formal hearing be conducted in order to take

‘disciplinary action. As to the former, that is, contumacious conduct in the




presence and under the very eyes of %he vourt, uhlS can be summar ily dealt
with on the strength of the immediate, direct and personal knowledge of the Court.

From what has been said, it is clear that the whole series of incidents
é

revolved around the procedural gquestion as to whether two witnesses were to be

v

heard Priday afternoon before a Commissioner. It was evident, indeed, it was

‘not denied that the conduct of Dr. Schilf in this connection created a state
/ihcbw\ Pa\fab\e«\
of confusion *n.the courtroom that was wholly inconsistent with the QruerLy

conduct of the trial. His attitude, as ref}eeﬁed not only by what he said

and did, but by his tone of voice and manner and demeanor, had every appearance
of being defiant and his anger, or exnitement, zzx 1f such it was, as he
afterwards clgimed it Yo have been, was apparent, not oniy to the Tribuna’

but te everyone present in the courtroom.

)

The defense lawyers, who without asking oefm1531on, or-mak¢ng any statement
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of uh€1" intentions), Emmxaﬂﬁ provocatively marched out of the courtroom, also

4

directly challenged the very authority and ability of the Tribunal uo function.

’
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By such conduct, they served notice upon the Tribunal that they considered

H

it within their power to sabotage and paralize the conduct of the trial; If

and when they felt misgivings about a particular ruding, and moresver, that

“\veeewec\)

they reserve to themselves the right te determlne when a2 particular ruling
justifie§ a walkout. By such conduct, the counsel, not only violated their
duty to the Tribunal but they violated their duty to the defendants in leaving

them without the benefit of counsel while the prosecution was proceeding with .

the presentation of evidence against them. It should be pointed out Just here,

o

that the counsel for the defense in this case occupy a unique status. They

o Ief
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appear only by the express abpfova+ of he Gamvt and tne*r comnensaulon and

W

W

woenses are pald, not by their clients, but out of public funds of the

Community.

\

Those of the Defense Counsel who were not present in the courtroom when
{

. s

the walkout occurred, but who later Joined them, and by common agreement,

_ , .
remained away from the courtroom, knowing that no defense counsel were present

in the courtroom, likewise v1olmed their duty to the Tri

Tribunal and to the

defendants,

o »

Considered from any angle,’the,action of a1l Counsel whc participated,

s

can be regarded as nothing less than a strike against the authority of the
. N :

; .. \'\57'vaoﬁ‘m
Myt §

“bhunal to F'unc“cuom in this ufla*.“Tt shou*d be ndt ed that

it was afterwards
claimed that Counsells delay in returning to the courtroom was due to the
2.

fact that they were preparing a statement expl

laining the walkout. ¢hey-tnemse lves,

introduced this statement in evidence upon the hearing held on Monday and

. s,,9),/ola7 Wnere :
Tuesday. It consists of semew%a%—ﬁ?ss than two uypewrltten

//////l////;t is apparent § what

rom what has been said, that the circumstances narrated,
i . .

ot

singly and uogether, pose the very grave QUﬁStlon as to who is to conduct .
N o : !
this trial; whether the members of the Tribuna*, or Counsel

for the Defense,

To this question, their can be but one dnswer. We come now to a discussion

of the authority by virtue of which the Trlbuna* acte® in imposing disciplinary

.Ci.C, sv¢
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measures against uhosc named. '
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Art. 18 of the Charter of the Internat tional Milit tary Tribunal, annexed

A

o the Four Power Agreement made in London on & Auguut 194,, provides:

The Tribunal shall

00 a0 0
¢) deal summarily with any contumacy, lmposing appropriate puhishment,
including exclusion of any SePendant or his_Counsel from some or
2L further nrOCﬂeahngk but without prejudice to the determination

of the charges." aad;
heve
The I ondon Agreement and the amexed hondon Charter &es-been adhered to,
W%@auema ( ahaj
after ¥&wss signed by the four major powers, by 19 other nations., Tt has
A

-

(been formally upheld by the United Nations which represent 50-odd different

countries. The principles Ilaid down in the London Charter, including the:

one just wuobed, represents therefore, %he most authoritative expression
of interngtional law, as pertaining to the trials of éhis character.
jﬁ; ‘Coqtrgl Council Taw Wo, 10, which was duly enacted by representatives of
the four occupying powers including the United States of Amgrica, makes the
,
London £ greement and Charter an integral part of this baw,

Ordinanc; NQ, 7 of the Office of Miliiaiy Government for Jermany of the
United States of “America, whichlhas aid ddﬁn'binding,rules for thé procedure
in these trials, literngy fepeats, in its Art’ VI{c) the provision contained
in Apt. 18(e) of the London Charter. All these prov*skons are well known to
defense lawyers active here.

Certainly, when confromted with a situation tantamoun% ©o surfendéring

its authority to Counsel, the Tribunal therefore has full power to take appropriate

action,
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The authority of the Hi

ilitary Tribunals sitting at Nurnberg to punish

4

for contempt has been excercised in at least two other instantes. These |
precedents were the punishment of a witness in the so-cdlled "HMedical Casel,
There “he act had been committed in open court, and the witness was punished

by imprisonment in a roceeding, The other precedent in the so-called

Y

"Justice fase? involved the commission of grave irregularities by a defense
counsel and an assistant of his,,outside the presence of the Tribunal. The

lawyer was sentenced to 30 days imprisonment, and disqualified tc act as

o

*

defense counsel in(any o%}the trials being held here.
v .

2

As already said, the aforementioned defense lawyers were produced

WLH%&%
f the Tribunal. &, ;he

Fonday, wan.

%7 fpcse 4 rom )
i e clesse -
Tribunal k% considered it essential to ascertain whether they persisted in their

Ty Co

contempt, that is, cont inued their contumacious conduct and attitude. After

¥

wearings in open court, the Tribunal finds as follows:
nr. Wecker, Nr. Reitgenstein, Dr. Schilf, Dr. Geollinck and Dr. Pohle

have made declarations “o the Tribunal in which they exnress that they realize
)

x

that their behavior on January 16,( 1948, was wrong and disrespectful to The
T

Tribunal.

Dr. Ballos occupies a special position., He participated in the walkout,
but Left the Courthouse before the Harshal notified counsel to but in their
appearance. He was therefore, not present on Friday afternoon when the dis-—
ciplinary measures against the others were taken. On Honday, with commendable

frankness, he voluntarily informed the Tribunal of the facts, He alsc has

P

conceded his error, and made suitable declarations to the Tribunal with respect

_g-




ereto.

‘The case of Dr. Ggisseler is different., Dr. Geisseler is an assistant

defense counsel Dr. Kranzbuehler, On the day in

question, Dr. Kranzbuehler was absent from the Courthouse and had authorized

. N e\e?)/ 3 ,
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him&ﬁb»act, in his stgad; as counsel for the defendant Krupp. Dr. Geisseler was
one of thg defense counsel who partieiﬁated in tﬁe exodus and in %hé-pratraéte@
absence afterwards. Therefore, it onLy_re&ainS‘ﬁa be decided vwhether his presentv
cattitude is suchxén-thaﬁ~he can be a}loﬁed to.centinn@ in this case. This mast
‘be denied, for the follewing reasons. o ) )
Dr. Geisseler still insists that he can see nothing wrong in the behavior
he showed on Jan, ié. He stilli f *éeLs ‘strongly that his honor was Lnjuréd,
by the way the Tribuéal de@lt:with the disorderly conduct of hiS‘ce;defense"

«

lawyer, Dr. Schilf. He would only admit that uhe failure

Fes ad
©

inform the Tribunal,

before 3:50 P.M. of‘Jan. 16, of the reason of the absence of the defense lawyers

was not gquite in order; but this he considers a mere fault of form which is very

. O
. @BM pu:i“/
insignificant. His eoncent of honor-— on which he (puts (s0) much @mnha3¢s—~ is a

wrong one and in its ulterior implicabions, a dangerous one for any orderly,
l , : :
democratic society. For, his concept of honor requires him, in emergency

cases as he says, to disregard the generally accepted rules of conduct, and
. -
to proceed on rules which.he himself makes as a final arbluer. This time,

WW@W

because he considered that an emergency existed

_MM Lalenl BAd T

bo_paralyse the Tribunal in due performance of its functions. :

. : e N\
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% i is\noted that he not onLJ’bretendsffg_aégzag himself wf Wow much he\may

i
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deviate from the ﬂenera*ly acﬂepted rules *n an emergency, but also to rel iy
N o . . i . + e ’:. N .
‘entirely on his own diseretion as teo when an emergency (or necess1?§}exists.

ilyﬂﬁyThe Tribunal fedls that the continued participation of a lawyer who is animated

, 70 /COVI"""“—““UW)
by such views would be potentially harmful -éee the fair Ccantlnuance)of £} is

trial. The Tribunal therefore disgualifies Dr. Ceisseler as a eo-defense lawyer

I f , . o e P
or defense lawyer for any of the defendants in this case, and excludes him

, .7%,71”“.5&33@. »
from all okime Turther praceedings.n But without prudy prejudice to the

' 4 1s)
deierm;ma\%on of any of the charges agalnst any of the defendants, a§'prov1ded
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(?Aby Article 6 of Ordinance 7 of the M;litary~qeve"ﬂmgnt of the U, 8. & also
ko) ’

R
‘A

A ,
directs Nr. Geisseler to hand over forthwith to defense counsel, Dr. K*ansmuehler,

or to ' - ,-ln s esge
a¥ikxmr any other lawyer representing the defendant Kruppa°ail and any files,

papers, documents, pieces of evidence, ete., relating to the defendant, Krupp.

Tt may be noted that one of Dr. Geisseler's principle grievances is that

e
Slncqusyf :

he was not heard before he was oddered into custody on oannary ¢6th

\<\) \\Dw“u\
is contumackous conduct occurred-@s the eyes of the courﬁh anacﬁp% who¢ly
P ) , .\‘
without justif icatlon, there was no need ferha)éearing. However, while it is not

ORI
a debesmimeded factor, it is interesting to note that upon the very full and

- !

extended hearing accorded him on the 20th of January by this Tribunal, vhieh- o

oo .

he himself demonstratef] how useless

any hearing would have been on the prugsmdim preceding Friday. Upen that
/
) J,O’CW)
occasion, the only reasons he put{ orward demons trated t that he reserved to
N

himself the right to debtermine whether a strike by defense counsel against the

. , s { . . Wl , . . o
suthority of the Tribunal was proper in a given instance, and that he censidered

‘the walk-out in which he participated, as havAng been fu“‘y Justified.
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- ~TheRe remains to be dealt with these members .of defense counsel who

a

were not, for legitimete reasons, present in court when the walk-out occurred,

.

bub who willfully, kn@w¢ng¢y, and- pursuant td a common plan, absented themselves

M%h«b

from the proceedings, knowing that no defense counsel were present Irthe

1

Souwsdseeem, and continued to so absent themselves until ordered to appear.
The Tribunal finds that they were fully advised as to all of the facts
and circumstances connected with the walk-out, and by common agreement wewe

thos e 4% participated therein, and without excuse or justification refused e

e P
(o S
o
to return to the courtroom when the situation demanded their presence, We held
N

that this was a violation by these lawyers of their duty to the Lrlbuna¢ and

L3

to thelr respective clients.

But we think this contumacy was of a lesser degree than that of those
g

who also participated in the walkout, and tha+t of Dr. Schilf who created the

furmoil in the first place. This for the reason that, had the exodus not taken

- place, these defense counsel would not have absented themselves in the manner

they’ di do
B 2
The Tribunal therefore, is satisfied to wepeimand these members of

Counsel for the Defense for their conduct, and admonish them against a repetition

of a violation of their professional duties.




It is well enough %o say, in reaching its conclusionls] the Tribunal

v". » 7Y N N . N “
has not been unmindful of the fact that, for obvious reasons, the Defendants

‘have had a high stake in the ou’ocome.% 7515 proceediy-

'EQT)@he Tribunal herewith considers these unfortunate events as closed.
n

Lie

t reiterates that it considers them as beilng fundamental and of the utmest

gravity. The Tribunal hopes and expects that the trial will proceed in an
’ (

orderly fashion, and that all orders and rulds made by %k it will be respected

by counsel on both sides of this case,

e

o bl ' : QOM;’—QMP;I’-‘/;:P‘-J@&@@/:@%

% think it proper to note for the record that thisqhas not been a

A

L 4

criminal proceeding, but that the measures taken see solely of a disciplinary

~

nature.

.
i3




	Page 1
	Page 2
	Page 3
	Page 4
	Page 5
	Page 6
	Page 7
	Page 8
	Page 9
	Page 10
	Page 11
	Page 12

